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A Directory of Case-Books 





Advertisements of Case-Books, to occupy five lines or less, will be inserted in this Directory for $5.00 per year. 
If three or more case-books are advertised, the rate will be $4.00 per year. Advertisements for less than one year 
will be inserted at the rate of $1.00 per month, if cash accompanies the order. 





Administrative Law, Cases on, American Case-Book Series. By Ernst Freund, Professor of Law, University 
of Chicago. 681 pp., 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Admiralty, Cases on the Law of. By James Barr Ames, late Dean of the Harvard Law School. Parts I-III 
in one volume, 8vo, cloth cut flush, pp. 341, $2.50. Harvard University Press, Cambridge, Mass. 

Admiralty, Cases on, American Case—Book Series. By George de Forest Lord, Lecturer on Admiralty Law, 
Columbia University, and George C. Sprague, Assistant Professor of Law, New York University. 868 
pages, 1 vol, price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Agency (including Master and Servant), Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus 
in Harvard University. Second Edition, 8vo, cloth, pp. xv +1173, $6.00. Harvard University Press, 
Cambridge, Mass. 

Agency (including Cases on Master and Servant), Cases on the Law of. By Ernest W. Huffcut, late Professor 
of Law, in Cornell University. Third Edition, revised by Horace E. Whiteside; pp. xxv, 915; 353 cases, 
8vo, buckram, $6.50 met. Little, Brown, & Co., Publishers, Boston, Mass. 

Agency (including Cases on Master and Servant), Cases on, American Case-Book Series. By F. C. Goddard, 
Professor of Law, University of Michigan. Second Edition, 965 pages, 1 vol., price $5.50, buckram 
binding. West Publishing Company, St. Paul, Minn. 

Agency, Cases on. By Floyd R. Mechem, of the University of Chicago. Second Edition 1925, revised by 
Dean Warren A. Seavey. 845 pages, 1 vol., price $5.00, cloth binding. Callaghan & Company, Chicago, 
Illinois. 

American Case-Book Series. A series of one-volume case-books for class use in law schools, covering the 
following subjects: Administrative Law (Freund, Admiralty (Lord & Sprague), Agency (Goddard), 
Bills and Notes (Smith & Moore), Carriers (Green), Civil Procedure (Magill), Code Pleading (Throck- 
morton), Common-Law Pleading (Whittier), Conflict of Law (Lorenzen), Constitutional Law (Hall), 
Contracts (Corbin), Corporations (Richards), Criminal Law (Mikell), Criminal Procedure (Mikell), Dam- 
ages (Mechem & Gilbert), Equity (Cook), Evidence (Hinton), Federal Jurisdiction and Procedure (Me- 
dina), Insurance (Vance), International Law (Scott), Legal Ethics (Costigan), Mortgages (Parks), Part- 
nership (Gilmore), Oil and Gas (Kulp), Persons (Kales), Property — Future Interests (Kales), Property 
— Personal Property (Bigelow), Property — Rightsin Lands (Bigelow), Property — Titles (Aigler), Prop- 
erty — Wills, Descent and Administration (Costigan), Public Utilities (Smith & Dowling), Quasi-Con- 
tract (Thurston), Sales (Woodward), Suretyship (Hening), Torts (Hepburn), Trade Regulation (Oliphant), 
Trial Practice (McBaine), Trusts (Costigan). West Publishing Company, St. Paul, Minn., Publishers. 

Appellate Court Practice, Cases on. By Edson R. Sunderland, Professor of Law, University of Michigan. 
573 pages. Price $5.50, cloth binding. Published by Callaghan & Company, Chicago, Illinois, in 1924. 

, Cases on the Law of. By Samuel Williston, Dane Professor of Law in Harvard University. 
Containing the Bankruptcy Acts of 1867 and 1898, and amendments of 1903 and 1910, together with 
cases on the law of bankruptcy, including fraudulent conveyances, with annotations. Second Edition, 
8vo, cloth. 648 pp., $5.00. Harvard University Press, Cambridge, Mass. 

Bankruptcy, Cases on. By Evans Holbrook and Ralph W. Aigler, Professors of Law, University of Michigan. 
Second Edition 1927, 661 pages, 1 vol., price $5.50, cloth binding. Callaghan & Company, Chicago, 
Illinois. 

Bills and Notes, Cases on, American Case-Book Series. By Howard L. Smith formerly Professor of Law. 
University of Wisconsin and William Underhill Moore, Professor of Law, Columbia University. Second 
Edition, 847 pp., z vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Bills and Notes, Caseson. By William E. Britton, Professor of Law, University of Illinois. 938 pages, r vol., 
price $5.50, cloth binding. Published in 1923 by Callaghan and Company, Chicago, Illinois. 

Bills, Notes, and Cheques, Cases on the Law of. By Melville M. Bigelow, of the Boston University Law 
School. Second Edition, revised by Frank Leslie Simpson; pp. xiv, 511; 146 cases, 8vo, $5.00 met. Little, 
Brown, & Co., Publishers, Boston, Mass. 

Carriers, Cases on the Law of Bailments and. By Emlin McClain, Judge of the Iowa Supreme Court. New 
Third Edition, Enlarged, pp. xx, 1125; 316 cases, 8vo, buckram, $6.00 net. Little, Brown, & Co., Pub- 
lishers, Boston, Mass. 
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Carriers, Cases on the Law of. By Joseph Henry Beale, Royall Professor of Law in Harvard University, 
Second Edition, 8vo, cloth, pp. vii + 684, $4.00; sold with Wyman’s Cases on Public Service Companies, 
$3.00. Harvard University Press, Cambridge, Mass. 

Carriers, Cases on, American Case~Book Series. By Frederick Green, Professor of Law, University of Illinois. 
Second Edition, 829 pp., 1 volume, price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Civil Procedure, Cases on, American Case-Book Series. By Roswell Magill, Professor of Law, Columbia Uni- 
versity. 1 vol., 592 pages, buckram binding, price $5.60. West Publishing Company, St. Paul, Minn. 

Civil Procedure, Cases on. By Austin Wakeman Scott, Story Professor of Law in Harvard University. Price 
$5.00 net. Published in 1915, by the Editor, A. W. Scott, Langdell Hall, Cambridge, Mass. Supplement 
published in 1922, $0.50. 

Code Pleading, Cases on, American Case-Book Series. By Archibald H. Throckmorton, Professor of Law, 
Western Reserve University. 1 vol., 912 pages, buckram binding, price $5.50. West Publishing Co., 
St. Paul, Minn. 

Code Pleading, Selected Caseson. By Edward W. Hinton, Professor of Law, University of Chicago. Second 
Edition 1922. 690 pages, price $4.50, cloth binding. Callaghan & Company, Chicago, Illinois. 

Code Pleading, Cases on. By Edson R. Sunderland, Professor of Law, University of Michigan. 761 pages, 
t vol., price $4.50, cloth binding. Callaghan & Company, Chicago, Illinois. 

Conflict of Laws, A Selection of Caseson. By Joseph H. Beale, Royall Professor of Law in Harvard University. 
Boundin 2 volumes (formerly issued in 3 volumes) 8vo, cloth, pp. 1609, $8.00. Harvard University Press, 
Cambridge, Mass. 

Conflict of Laws, A Shorter Selection of Cases on. Adapted to the use of schools which are unable to give 
to the course the time necessary for the longer collection. By Joseph H. Beale, Royall Professor of Law 
in Harvard University. 8vo, cloth, 1688, $10.00. Harvard University Press, Cambridge, Mass. 

Conflict of Laws, Cases on, American Case-Book Series. By Ernest G. Lorenzen, Professor of Law, Yale 
University. Second Edition. 1119 pages, 1 volume, price $6.00, buckram binding. West Publishing Co., 
St. Paul, Minn. 

Conflict of Laws, Cases on. By Henry W. Humble, Professor of Law. 688 pages, x vol., price $4.50, cloth 
binding. Published by Callaghan & Company, Chicago, Illinois, in 1923. 

Constitutional Law, Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus in Harvard 
University. 8vo, cloth, pp. xxxii + 1068, $6.00. (Book I, Introductory Topics; Book II, The Contract 
Clause, Ex Post Facto Laws, The First Ten Amendments; Book III, 13th, r4th, and 15th Amendmeats; 
Book IV, State and National Taxation, Money, the Commerce Clause.) Harvard University Press, 
Cambridge, Mass. 

Constitutional Law, Cases on, American Case-Book Series. By James Parker Hall, Dean of University ol 
Chicago Law School. 1 vol. with 1926 Supplement, r910 pages, buckram binding, price $6.50. West 
Publishing Co., St. Paul, Minn. 

Constitutional Law, Cases on. By Dr. Lawrence B. Evans, Counsel to the Brazilian Embassy, Washington. 
Second Edition 1925. 1382 pages, price $5.50, cloth binding. Callaghan & Company, Chicago, Illinois. 

Contracts, A Selection of Cases on. Second Edition. Edited and annotated by Samuel Williston, Weld 
Professor of Law in Harvard University; pp. xx, 1064; 412 cases, 8vo, buckram, $9.00 me#. Little, 
Brown, & Co., Publishers, Boston, Mass. 

Contracts, A Selection of Cases on the Law of. Designed to furnish the student with a collection of cases 
developing the fundamental principles involved in the formation, performance and discharge of simple 
contracts and contracts under seal. By Judge William A. Keener, late Dean of Columbia University 
School of Law. Second Edition. Revised, reduced in size and brought to date, by I. Maurice Wormser, 
Professor of Law, Fordham University and John T. Loughran, Lecturer, Fordham University. One 
volume, 1200 pages, bound in limp leather, $6.50. Publishers, Baker, Voorhis & Co., New York. 

Contracts, Cases on the Law of, American Case-Book Series. By Arthur L. Corbin, Professor of Law in Yale 
University. 1538 pp., 1 vol., price $6.50, buckram binding. West Publishing Company, St. Paul, Minn. 

Contracts, Cases on the Law of. By George P. Costigan, Jr., Professor of Law in the University of California. 
1489 pages, 1 vol., price $6.50, cloth binding. Callaghan & Company, Chicago, Illinois. 

Conveyances, Cases on. By Joseph Warren, Bussey Professor of Law in Harvard University. 804 pages. 
Accretion, Lapse of Time, Forms of Conveyances, Boundaries, Estates, Landlord and Tenant, Joint 
Ownership, Easements, Covenants for Title, Sealing and Delivery, Registration, Estoppel, Abstract 
of Title. $5.00 net. 

Corporations, Municipal, Cases on the Law of. By Joseph Henry Beale, Royall Professor of Law in Harvard 
University. 8vo, cloth, pp. 685,$4.00. Harvard University Press, Cambridge, Mass. 

Corporations, Municipal, Cases on the Law of. By John E. Macy, of the Faculty of Boston University Law 
School. The most comprehensive case-book on this subject. 1 vol., pp. xiv, 503; 177 cases, 8vo, buckram, 
$5.00 net. Little, Brown, & Co., Publishers, Boston, Mass. 

Corporations, Municipal, Cases on the Lawof. By Charles W. Tooke, Georgetown University Law School, 
1926 Edition. 1300 pages, x vol., price $6.50, buckram binding. Callaghan & Company, Chicago, Illinois. 

Corporations, Private, Cases on the Law of. By Daniel Frederick Burnett, Professor of Law in New York 
University. 1 vol., 8vo, buckram, $6.00 net. Little, Brown, & Co., Publishers, Boston, Mass. 
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Corporations, Cases on. By Edward H. Warren, Weld Professor of Law in Harvard University. Second 
Edition. Used in forty law schools. 1oos pp. with an appendix of Corporate Forms. $6.75 net. Amee 
Brothers, 21 Brattle St., Cambridge, Mass. 

Corporations, Private Cases on, American Case-Book Series. By H. S. Richards, Dean, University of Wis- 
consin Law School. Second Edition. 1018 pages, 1 vol., price $6.00, buckram binding. West Publishing 
Co., St. Paul, Minn. 

Criminal Law, Cases'on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Fourth 
Edition. 8vo, cloth, pp. xvi + 1107, $6.00. Harvard University Press, Cambridge, Mass. 

Criminal Law, Cases on, American Case-Book Series. By William E. Mikell, Dean, University of Pennsyl- 
vania Law School. Second Edition, 825 pp., 1 vol., price $5.00, buckram binding. Together with abridged 
edition of Mikell’s Cases on Criminal Procedure, both books bound in one volume, $5.50. West Publish- 
ing Co., St. Paul, Minn. 

Criminal Procedure, Cases on, American Case-Book Series. By William E. Mikell, Dean, University of 
Pennsylvania Law School. 427 pp., 1 vol., price $4.50, buckram binding. Abridged edition of Mikell’s 
Cases on Criminal Procedure, 180 pages, $2.00. West Publishing Co., St. Paul, Minn. 

Damages, Cases on, American Case-Book Series. By Floyd R. Mechem, Professor of Law, University of 
Chicago, and Barry Gilbert, of the Chicago Bar. 620 pp., x vol., price $5.00, buckram binding. West 
Publishing Co., St. Paul, Minn. 

Damages, Cases on the Law of. By Joseph H. Beale, Professor of Law, Harvard University. Second Edition 
pp. xvi, 624; 224 cases, crown 8vo, buckram, $5.00 meé. Little, Brown, & Co., Publishers, Boston, 
Mass. 

Damages, Caseson. By Ralph S. Bauer, Professor of Law, DePau University. 763 pages, 1 vol., price $5.00, 
cloth binding. Published by Callaghan & Company, Chicago, Illinois, in 1923. 

Domestic Relations and the Law of Persons, Cases on. Third Edition, Enlarged (1920). By Edwin H. 
Woodruff, Professor of Law at Cornell University. Publishers, Baker, Voorhis & Co., New York. 8vo. 
Price, law canvas, $5.00 net. 

Equitable Relief against Torts, Cases on. By Zechariah Chafee, Jr., Professor of Law in Harvard University. 
Published in 1924 by the Editor, Z. Chafee, Jr., Langdell Hall, Cambridge, Mass. In use in twenty-five 
Law Schools. 530 pp., r vol. price $4.50. 

Equity, Cases on, American Case-Book Series. By Walter Wheeler Cook, Professor of Law, Yale University. 
Three volumes, Vol. I, 821 pages, price $5.50, buckram binding. Vol. II, 854 pages, price $5.50, buckram 
binding. Vol. III, 1067 pages, price $6.00, buckram binding. West Publishing Company, St. Paul, 
Minn. 

Equity, Cases on, American Case-Book Series. By Walter Wheeler Cook, Professor of Law, Yale University. 
One-vol. edition, 1198 pages, buckram binding, price $6.00. West Publishing Co., St. Paul, Minn. 

Equity Jurisdiction, A Brief Survey of. Second Edition, Enlarged. By C. C. Langdell, LL.D., late Dean 
of the Harvard Law School. Being a collection of seventeen articles published in the Harvard Law Review, 
containing Index and Table of Cases. Price, buckram, $5.00. Cloth cut flush. The Harvard Law Review 
Association, Cambridge, Mass. 

Equity Jurisdiction,Casesin. By James Barr Ames, late Dean of the Harvard Law School. Vol.1, Parts I-VI, 
8vo, cloth cut flush, pp. ix + 665, $4.25. Vol. Ia (first three chapters only) 8vo, cloth cut flush, pp. ix + 
459, $3.00. Vol. II, Parts I-III, 8vo, cloth cut flush, pp. vii + 312, $2.00. Harvard University Press, 
Cambridge, Mass. 

Equity Pleading, Collection of Caseson. By Edward W. Hinton, Professor of Law, University of Chicago, 1927 
Edition. 427 pages, 1 vol., price $4.25, cloth binding. Callaghan & Company, Chicago, Illinois. 

Evidence, Cases on. Taker exclusively from the New York Court of Appeals Reports, but citing thousands 
of cases from all other American and English jurisdictions. By Professor John T. Loughran and John S. 
Roberts of the Fordham University School of Law. One volume, price $7.00. Baker, Voorhis & Co., 
New York. 

Evidence, Cases on the Law of, American Case-Book Series. By Edward W. Hinton, Professor of Law in the 
University of Chicago. 1120 pp., t vol., price $6.00, buckram binding. West Publishing Co., St. Paul, 
Minn. 

Evidence at the Common Law, a Selection of Cases on. By James Bradley Thayer, late Weld Professor of 
Lawin Harvard University. Revised edition, 1925, by John McArthur Maguire, Professor of Lawin Har- 
vard University. 8vo, cloth, pp. xv + 1033, $7.50. Harvard University Press, Cambridge, Mass. 

Evidence, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
Second Edition, pp. xxxii, 1383; 608 cases, 8vo. Printed on thin paper. Buckram, $6.50 meé. Little, 
Brown, & Co., Publishers, Boston, Mass. 

Federal Procedure, Cases on. By Carl Wheaton, Professor of Law, 758 pages, 1 vol., price $5.50 cloth bind- 
ing. Callaghan & Company, Chicago, Illinois. 

Federal Jurisdiction and Procedure, Cases on, American Case-Book Series. By Harold R. Medina, Associate 
Professor of Law, Columbia University. 684 pages, 1 vol., buckram binding, price $5.00. West Pub- 
lishing Co., St. Paul, Minn. 

Future Interests, Cases on, American Case-Book Series. By Albert M. Kales late of the Chicago Bar. 729 
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pages, t vol., price $5.00, buckram binding. This volume is Volume IV of a five-volume case-book on 
Property. West Publishing Company, St. Paul, Minn. 

Insurance, Cases on the Law of. By Edwin H. Woodruff, Professor of Law at Cornell University. Publishers, 
Baker, Voorhis & Co., New York. Second Edition. 1 vol., 8vo, bound flexibly, $5.50 met. In use at 
Cornell, New York University, University of Missouri, lowa State University, Fordham University Law 
School, and other law schools. 

Insurance (Marine, Fire, and Life), Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus, 
in Harvard University. 8vo, cloth, pp. xiv + 1197, $4.50. Harvard University Press, Cambridge, Mass. 

Insurance, Cases on, American Case-Book Series. By William R. Vance, Professor of Law, Yale University 
Law School. 765 pages, 1 volume, price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

International Law, Cases on, American Case—Book Series. By James Brown Scott, Lecturer on International 
Law in the School of Foreign Service, Georgetown University. 1196 pages, 1 vol., price $6.00. West 
Publishing Co., St. Paul, Minn. 

International Law, Leading Cases on. By Dr. Lawrence B. Evans, Counsel to the Brazilian Embassy, Wash- 
ington. Second Edition, 1922. 849 pages. Price $5.25, cloth binding. Callaghan & Company, Chicago, 
Illinois. F 

Interstate Commerce, Cases on. By Felix Frankfurter, Byrne Professor of Administrative Law in Harvard 
University. Second Edition, 8vo, cloth, pp. xii + 789, $6.00. Harvard University Press, Cambridge, 
Mass. 

Labor Law, Caseson. By Francis Bowes Sayre, Professor of Law in Harvard University. Second impression, 
8vo, cloth, $5.00. Harvard University Press, Cambridge, Mass. 

Legal Ethics, Cases and Other Authorities on, American Case-Book Series. By George P. Costigan, Jr., 
University of California, School of Jurisprudence. 616 pp., r volume, price $5.00, buckram binding. West 
Publishing Company, St. Paul, Minn. 

Legal Liability, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Second 
Edition, 8vo, cloth, pp. xii + 883, $4.00. Harvard University Press, Cambridge, Mass. 

Mortgage, Select Cases and Other Authorities on the Law of. By I. Maurice Wormser, Professor of Law at 
Fordham University. Bound flexibly, price, $6.50. Publishers, Baker, Voorhis & Co., New York. 
Mortgages, Cases on, American Case-Book Series. By James L. Parks, Professor of Law, University of Mis- 

souri. 1 vol., buckram binding, 600 pages, price $5.00. West Publishing Co., St. Paul, Minn. 

Mortgages, Caseson. By Morton C. Campbell, Professor of Law in Harvard University. Published in 1926. 
640 pages, $5.50. Amee Bros., 21 Brattle St., Cambridge, Mass. 

Negotiable Instruments — Cases, Statutes, and Authorities. Edited by Ernest W. Huffcut, late Professor 
of Law at Cornell University. Second Edition, Revised and Enlarged by Frederick D. Colson, of the 
New York Bar. 1 vol., 8vo, pp. xvi, 900, law canvas, $5.00 met. Publishers, Baker, Voorhis & Co., New York. 

Oil and Gas, Cases on, American Case-Book Series. By Victor H. Kulp, Professor of Law, University of 
Oklahoma. 531 pp., I vol. price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Partnership, Cases on, American Case-Book Series. By Eugene A. Gilmore, Professor of Law, University 
of Wisconsin. 638 pp., with Supplement by William E. Britton, Professor of Law, University of Illinois, 
162 pp., r vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Partnership, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of the Harvard 
Law School. 8vo, cloth, pp. viii + 622,$s5.00. Harvard University Press, Cambridge, Mass. 

Partnership, Selected Cases on the Law of, Including Limited Partnership. By Francis M. Burdick, Dwight 
Professor of Law, Columbia University School of Law; pp. xi, 691; 286 cases, 8vo, buckram, $6.00 néi. 
Little, Brown, & Co., Publishers, Boston, Mass. 

Partnership, Cases on. By Floyd R. Mechem, Professor of Law in the University of Chicago. Fourth Edition 
1924. I0S5t pages, r vol., price $5.50, cloth binding. Callaghan & Company, Chicago, Illinois. 

Personal Property, Cases on, American Case-Book Series. By Harry A. Bigelow, Professor of Law in the 
University of Chicago. 404 pages, 1 volume, price $4.00, buckram binding. This volume is Volume! 
of a five-volume case-book on Property. West Publishing Company, St. Paul, Minn. 

Persons and Domestic Relations, Cases on, American Case-Book Series. (Parent and Child, Infants, Hus- 
band and Wife, Marriage and Divorce.) By Albert M. Kales, late of the Chicago Bar. 830 pages, 1 vol., 
price $5.50, buckram binding. West Publishing Company., St. Paul, Minn. 

Persons and Domestic Relations, Cases on. By William E. McCurdy, Professor of Law in the Harvard Law | 
School. 1267 pages, 1 volume, price $6.50, cloth binding. Callaghan & Company, Chicago, Illinois. 

Pleading at Common Law, Cases on. With Notes and Citations. By James Barr Ames, late Dean of Har- 
vard Law School. Second Edition. Parts I-IV,in one volume. Paper, pp. 349, $2.00. Harvard Univer- 
sity Press, Cambridge, Mass. 

Pleading at Common Law, Cases on, American Case-Book Series. By Clarke B. Whittier, Professor of Law, 
Leland Stanford Junior University and Edmund M. Morgan, Professor of Law, Harvard Law School. 672 
pages, x vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. ; 

Pleading, Cases on Common Law. By Edson R. Sunderland, Professor of Law, University of Michiga®. 
840 pages, 1 vol., price $4.50 cloth binding. Callaghan & Company, Chicago, Illinois. : 

Pleading, Cases on Common Law. By W. W. Cook, Yale University, and Edward W. Hinton, University of 
Chicago. 574 pages, 1 vol., $4.50, cloth binding. Published by Callaghan & Company, Chicago, Illinois, 


in 1923. 
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Pleading and Practice, N. Y. Leading Cases on. Covering all the important steps in a civil action including 
Jurisdiction of Various Courts, Commencement of the Action, Formulation of the Cause of Action, The 
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JUSTIFICATION FOR INJURY 


Gear distinction between justification and excuse has already 
been pointed out.’ Justification is a defense which could be 
set up in a court of law, and always led to an acquittal; while an 
excuse, such as self-defense, was originally no defense at all, then 
became an equitable defense which, finally, by aid of a statute, 
was allowed at law. Justification makes an offensive use of force 
lawful; excuse applies to a defensive force only. 

It has become the fashion to say that there is now no difference 
between justification and excuse —that it is mere pedantry to 
insist on the distinction. It is certainly true that once the justifica- 
cation or excuse is established the legal result is the same —a 
verdict for the defendant. It is in the establishment of the de- 
fense that the need for distinction appears. It is the purpose of 
this paper to show that separate treatment of cases of justification 
tends to clear up some puzzles in the cases. 

Justification, then, is a legal power to act offensively. The 
power is the power to act, not the right to cause the result. Though 
the result would be desirable, it is not justified unless the defend- 
ant’s personal action was done in exercise of the power. If I see 
my enemy running and shoot and kill him it is none the less mur- 
der in me because if I had known that he was an escaping mur- 
derer, as in fact he was, and had killed him for that reason, I 
should have been justified. So in the case of Regina v. Dadson? 





1 Beale, Retreat from a Murderous Assault (1903) 16 Harv. L. Rev. 567. 
2 4 Cox C. C. 358 (1850). 
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a constable shot a man whom he caught stealing wood. Stealing 
wood was a misdemeanor, and shooting to prevent it was not 
justifiable; but the thief had in fact repeatedly been convicted of 
stealing wood before, and that made his present offense a felony. 
At the time, shooting to prevent the commission of such a felony 
was justifiable; but the defendant when he fired did not know of 
the previous convictions. The judge charged the jury that 
“neither the belief of the prisoner that it was his duty to fire if 
he could not otherwise apprehend the prosecutor, nor the alleged 
felony, it being unknown to him, constituted [a] justification ”’; 
and the charge was upheld. An interesting New Zealand case 
takes the same view.® The defendant was sued for trespass on the 
plaintiff's lagoon. The plaintiff had notified defendant that he 
claimed the right to exclude him from the lagoon; but also gave 
him permission to use the lagoon when he liked. In the action, 
the defendant denied the plaintiff’s right to the lagoon, and also 
set up the license given him by the defendant. As to the latter 
ground of defense the court said: 


“ This defense cannot prevail. The defendant, in going on the lagoon 
on the 4th of September with Bell, went there, according to his own 
admission, not because of any leave or license which may have been 
given to him by the plaintiff, but under a claim of right to do so as a 
riparian proprietor, having found out that the plaintiff claimed to have 
bought the lagoon, and for the express purpose of contesting the plain- 
tiff’s legal right to ownership of the bed of the lagoon. He, in fact, pro- 
ceeded on the 4th of September along the lagoon not in pursuance of any 
implied permission given to him by the plaintiff, but in the exercise of 
a presumed legal right adverse to the plaintiff’s claim as an owner, and 
with the intention of contesting the plaintiff’s right as alleged owner of 
the lagoon.” 


The fact that the justification is a power to act, and that it 
qualifies the action of the defendant, and is not the result of such 
action, is shown in another class of cases. Where imprisonment 
is justified at its initiation, the whole imprisonment resulting from 
the original act is justified, though the justification has ceased 
meanwhile. Thus where a person voluntarily embarks on a ves- 
sel, but after the vessel reaches deep water he desires to be put 
ashore, the master may proceed on his voyage without being 


8 Strang v. Russell, 24 N. Z. L. R. 916, 922 (1905). 
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guilty of imprisonment,* though, of course, if the prisoner could 
have got ashore at any time the master could not have justified 
new force to detain him.° 

Another result of the fact that the action, not the result, is 
justified is that the law which justifies is the law of the place where 
the act was done, not that of the place where the result of the act 
took place.® 

It is essential, therefore, to determine when this power to act 
exists. Like any power, it may be created either by consent of the 
individual concerned or by the law. Consent of the plaintiff, freely 
given, to an act would seem to be sufficient protection to the actor.’ 


4 Moses v. Dubois, Dud. 209 (S. C. 1838). 

5 This seems to be the ground on which the defendant was held guilty in 
Regina v. Lesley, Bell C. C. 220, 233-34 (1860). The plaintiff was placed on the 
defendant’s vessel in Chile by the Chilean authorities. The court said: “ We as- 
sume that the government could justify all that it did within its own territory, and 
we think it follows that the defendant can justify all that he did there as agent 
for the government, and under its authority. In Dobree v. Napier [2 Bing. N. C. 
781 (1836) ] the defendant, on behalf of the Queen of Portugal, seized the plain- 
tiff’s vessel for violating a blockade of a Portuguese port in time of war. The 
plaintiff brought trespass; and judgment was for the defendant, because the 
Queen of Portugal, in her own territory, had a right to seize the vessel and to 
employ whom she would to make the seizure; and therefore the defendant, though 
an Englishman seizing an English vessel, could justify the act under the employ- 
ment of the Queen. ‘ 

“We think that the acts of the defendant in Chili become lawful on the same 
principle, and therefore no ground for the conviction. 

“ The further question remains, can the conviction be sustained for that which 
was done out of Chilian territory? And we think it can.” 

There may be doubt whether the court was correct in finding any wrongful 
act of the defendant outside of Chilean waters. 

6 This case seems never to have been presented to a common law court for 
determination; but it is inherent in the discussion in the cases which decide that 
the law of the place of action, not that of the forum, determines the existence of 
a legal justification. Dobree v. Napier, 2 Bing. N. C. 781 (1836); Phillips v. Eyre, 
L. R. 6 Q. B. x (1870); Carr v. Fracis Times & Co., [1902] A. C. 176; Henry v. 
Sargeant, 13 N. H. 321 (1843); Shaver v. White, 6 Munf. 110 (Va. 1818). See 
ConFiict oF Laws RESTATEMENT No. 4 (Am. L. Inst. 1928) § 424. 

7 Cases where consent of the plaintiff was found, and justified act and result, 
are: Herd v. Weardale Steel, etc. Co., [1913] 3 K. B. 771; Balmain New Ferry 
Co. v. Robertson, 4 Comm. L. R. 379 (1906); O’Brien v. Cunard S. S. Co., 154 
Mass. 272, 28 N. E. 266 (1891) ; Scanlon v. Wedger, 156 Mass. 462, 31 N. E. 642 
(1892) ; Howland v. Blake Mfg. Co., 156 Mass. 543, 31 N. E. 656 (1892) ; Shingle- 
meyer v. Wright, 124 Mich. 230, 82 N. W. 887 (1900); Moses v. Dubois, supra 
note 4. Cases where no consent of the plaintiff, and therefore no justification, was 
found are: Markley v. Whitman, 95 Mich. 236, 54 N. W. 763 (1893); Vosburg v, 
Putney, 80 Wis. 523, 50 N. W. 403 (1891). 
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On the other hand, consent of the individual injured will not neces- 
sarily be a justification in a criminal prosecution; a private person 
has no authority to consent to acrime.* A confusion between the 
effect of an individual’s consent on a civil suit brought by him, and 
on a criminal suit, has led in a number of states to the curious rule 
that the consent of the plaintiff is no bar to his action for battery 
where there had been a mutual affray.° 

Where it is claimed that the power is created by law, the matter 
is more difficult. The simpler cases are clear. A public officer is, 
of course, empowered to carry out the regular duties of his office.’ 
He may therefore justify the service of valid process, and the 
overcoming of forcible resistance to it, even by killing if neces- 
sary,’ though process was issued for a misdemeanor.” In carry- 
ing out the duties of his office, a peace officer may in certain cases 
act without a warrant, as in case of an affray; ** he may interfere 





8 Cases where the consent of a private person prevents the commission of an 
offense, as consent to contact in a prosecution for assault, or consent to the taking 
in a prosecution for larceny, are not here involved. Where the offense is com- 
mitted, consent of an individual is sometimes a defense, e.g., consent to a non- 
dangerous manly sport. Regina v. Bradshaw, 14 Cox C. C. 83 (1878). But con- 
sent of an individual to an act not useful to the state is no justification, if the 
facts of an offense are present. Regina v. Case, 4 Cox C. C. 220 (1850); Wright’s 
Case, Co. Lit. 127 a (1604); Commonwealth v. Stratton, 114 Mass. 303 (1873); 
Commonwealth v. Collberg, 119 Mass. 350 (1876). 

® E.g., Morris v. Miller, 83 Neb. 218, 119 N. W. 460 (1909) ; Barholt v. Wright, 
45 Ohio St. 177, 12 N. E. 185 (1887). Contra: Smith v. Simon, 69 Mich. 481, 37 
N. W. 548 (1888). 

10 A coroner may justify exhuming a dead body. People v. Fitzgerald, 105 
N. Y. 146, 11 N. E. 378 (1887). Health authorities may justify acts to dispose 
of property which is in danger of communicating small pox. Seavey v. Preble, 64 
Me. 120 (1874) ; State v. Mayor of Knoxville, 12 Lea 146 (Tenn. 1883). 

11 Rex v. Compton, Lib. Assis. 97, pl. 55 (1347). 

12 United States v. Rice, Fed. Cas. No. 16,153 (W. D. N. C. 1875); Thomas 
v. Kinkead, 55 Ark. 502, 18 S. W. 854 (1892) ; State v. Smith, 127 Iowa 534, 103 
N. W. 944 (1905) ; Tuck v. Beliles, 153 Ky. 848, 156 S. W. 883 (1913). 

18 A peace officer may stop an affray, and may arrest one who has broken the 
peace. Derecourt v. Corbishley, 5 E. & B. 188 (1855). But this is so only if the 
act is done in the officer’s presence. He may not arrest without a warrant, even 
for a breach of the peace, after the affray is over. Coupey v. Henley, 2 Esp. 540 
(1797); Wahl v. Walton, 30 Minn. 506, 16 N. W. 397 (1883); State v. Lewis, 50 
Ohio St. 179, 30 N. E. 405 (1893). See Baltimore & Ohio R. R. v. Cain, 81 Md. 
87, 31 Atl. 801 (1895). 

He may not arrest without a warrant for any other misdemeanor, even though 
committed in his presence. Tillman v. Beard, 121 Mich. 475, 80 N. W. 248 (1899) ; 
Hennessy v. Connolly, 13 Hun 173 (N. Y. 1878) ; State v. Hunter, 106 N. C. 796, 
11 S. E. 366 (1890). 
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without a warrant to prevent the commission of a felony or the 
escape of a felon, using even fatal force, if necessary to effectuate 
the purpose, if the felony was one of violence, but stopping short 
of fatal force if the felony was not a violent one.* 

Under certain circumstances a private person may justify of- 
fensive action. For the maintenance of discipline the master of 
a vessel may punish either a seaman or a passenger,”° or a parent 
or teacher may use force to punish a child or pupil.** But in many 
other cases a private person may go further. For instance, a pri- 
vate person may, if a felony has been actually committed, arrest 
a person on reasonable suspicion for the commission of the felony, 
and in case of the felon’s escaping may prevent his escape even by 
killing if the felony was one of violence; and he may also inter- 
fere with such violence as is necessary to prevent the commission 
of the felony.” 

Under certain emergencies also, either a public officer or a pri- 
vate person may justify action. Thus, the proper official may 
justifiably take possession of land for the defense of the realm,”* 
or pull down a house to stay a conflagration.*® Even a private 
person may act under some circumstances to prevent loss in an 
emergency; for instance, he may violate a police ordinance for the 





14 Beckwith v. Philby, 6 B. & C. 635 (1827). 

15 King v. Franklin, 1 F. & F. 360 (1858). 

16 Cleary v. Booth, [1893] 1 Q. B. 465; Patterson v. Nutter, 78 Me. 509, 
7 Atl. 273 (1886) ; Heritage v. Dodge, 64 N. H. 297, 9 Atl. 722 (1887); Fertich v. 
Michener, 111 Ind. 472, 11 N. E. 605 (1887); Sheehan v. Sturges, 53 Conn. 481, 
2 Atl. 841 (1885). 

17 Handcock v. Baker, 2 Bos. & P. 260 (1800); Pond v. People, 8 Mich. 150 
(1860) ; State v. Terrell, 55 Utah 314, 186 Pac. 108 (1919); People v. Lillard, 18 
Cal. App. 343, 123 Pac. 221 (1912). A private person, however, is not justified in 
arresting a person on suspicion of a felony which has not in fact been committed. 
Samuel v. Payne, 1 Doug. 359 (1780); Walters v. Smith & Son, [1914] 1 K. B. 
595; Burns v. Erben, 40 N. Y. 463 (1869). 

A private person may also act to abate a nuisance insofar as the nuisance is an 
actual injury to himself —that is, if it is a private nuisance to him or if it is a 
public nuisance from which he suffers special damage. Y. B. 9 Edw. 4, 34, pl. 10 
(1469) ; Glever v. Hynde, 1 Mod. 168 (1674); Spicer v. People, 11 Ill. App. 294 
(1882) ; Brown v. Kendall, 6 Cush. 292 (Mass. 1850) ; Putnam v. Payne, 13 Johns. 
312 (N. Y. 1816). If a public nuisance does not cause special harm to a private 
individual he cannot justify abating it. Harrower v. Ritzon, 37 Barb. 301 (N. Y. 
1861). In such a case only a public officer can justify action to abate. Fields v. 
Stokley, 99 Pa. 306 (1882). 

18 King’s Prerogative in Salt-Petre, 12 Co. 12 (1607). 

19 Surocco v. Geary, 3 Cai. 09 (1853). 
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saving of life.*° A surgeon may operate on an unconscious person 
if it is necessary to save his life.** The throwing overboard of 
part of the cargo is justifiable to prevent the sinking of the vessel 
with all on board.” Even to save property rights a private per- 
son may act under certain circumstances. He cannot usually so 
act for the salvation of his own property. It is not the purpose of 
this article to go into the details of this point. He may, however, 
if a public highway is obstructed, go around the obstruction using 
private land for the purpose.”* The interest of the state in the 
maintenance of open highways must account for this. He may 
enter a man’s land to save the goods of the owner from destruc- 
tion by fire; ** and he may enter premises to save property of a 
third person which is in danger of being destroyed, provided he 
does no actual harm to the premises.”” The incomplete justifica- 
tion in case of emergency has been so recently and so fully treated 
that it is unnecessary to do more than refer to the article in which 
it was so treated.”° 

The purpose of this rapid enumeration of cases of justification 
has been merely to get in mind the ordinary cases for the applica- 
tion of the rule of justification in order that one may the better 
determine its nature. It has already been said that the act itself 
apart from its result must be justified; and that justification is a 
power created usually by law to do the act. In creating the power 
the law acts, of course, as a result of a balance of interests, from 
the point of view of the state, in favor of the act being done. It is, 
for instance, as has been seen, justifiable to break a police regula- 
tion in order to save life. It is not, on the other hand, justifiable to 
kill one person in order to save the life of another.” The interest 
to be preserved by the action is the same in both cases. The inter- 
est of the state in the right invaded, however, is very different. 
In the one case it is the mere violation of a regulation passed by 





e 20 State v. Wray, 72 N. C. 253 (1875). 

21 Luka v. Lowrie, 171 Mich. 122, 136 N. W. 1106 (1912) ; Ollett v. Pittsburg, 
etc. Ry., 201 Pa. 361, 50 Atl. torr (1902). 

22 Mouse’s Case, 12 Co. 63 (1608). 

23 Campbell v. Race, 7 Cush. 408 (Mass. 1851). 

24 20 Vin. Abr. Trespass, H. a. 4, pl. 24. 

25 Proctor v. Adams, 113 Mass. 376 (1873). 

26 Bohlen, Incomplete Privilege to Inflict Intentional Invasions of Interests of 
Property and Personalty (1926) 39 Harv. L. Rev. 307. 

27 Queen v. Dudley, 14 Q. B. D. 273 (1884). 
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the state for its own protection and of interest to no private indi- 
vidual. In the other case the state is confronted with the loss 
of one life to save another. In the one case the balance of inter- 
ests from the point of view of the state is obviously in favor of a 
justification; in the other case there is no such balance of interests 
in favor of justification. 

The effect of a misjudgment or mistake upon the justification 
perhaps shows the nature of it in the most interesting way. The 
so-called defense of mistake has already formed the subject of a 
number of valuable studies.** It has seemed to some lawyers a 
singular thing that under some circumstances mistake is a de- 
fense and under other circumstances it is not. It must be clear, 
however, that mistake in and of itself is no defense whatever to a _ 
man who has acted under a mistake. There is certainly no greater 
merit in being mistaken than in being right; nor is there any ad- 
vantage to the state in mistaken action. Mistake may be a cir- 
cumstance entering into either a negative or an affirmative defense. 
If, for instance, a crime or a tort is such only if an act has been 
combined with some state of mind, mistake may be of importance 
to prove that the alleged state of mind did not exist.”” Mistake 
may also throw light upon the existence of a justification; but it is 
not in itself a justification. In the nature of things it will not be 
for the interest of the state that a man should harm another merely 
because he is acting under a mistake in doing the harm. What the 
relation of mistake to justification is will depend upon the nature 
of the mistake. 

A man may be mistaken in the. existence of his authority to act, 
or in the circumstances under which he acts. Suppose a man acts 
on a mistake as to his authority to act. Can his mistake give him 
an authority which in law or in fact he lacks? This is the first 
problem that we meet; and the answer to it seems to be fairly 
clear. One who is acting on an alleged power is acting voluntarily 
and, ordinarily, with time for consideration. He is taking it upon 
himself to invade the personal or property right of another person. 
The circumstances of his act are such that he is in every way re- 





28 Whittier, Mistake in the Law of Torts (1902) 15 Harv. L. Rev. 335; Smith, 
Tort and Absolute Liability (1917) 30 Harv. L. REv. 319, 326. 

29 Queen v. Tolson, 23 Q. B. D. 168 (1889); Levett’s Case, Cro. Car. 538 
(1638). 
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sponsible for what he does. If the legality of his act is challenged 
he must be ready with his defense. It is not enough for him to 
allege a defense and leave the matter in doubt, on the claim that 
the burden of proof should be upon the plaintiff or upon the state. 
The burden of proving his authority must be upon him.*° How 
then can he mistake himself into an authority that he does not 
really possess? 

A very neat application of this doctrine is in the attempted justi- 
fication of a man who has trespassed on his neighbor’s land by rea- 
son of a mistake in the boundary line. The cases all hold such a 
man responsible.** So where the plaintiff bought an ox in a pas- 
ture from the owner of it, went to the pasture and took what he 
. reasonably supposed was the ox he had bought, but it was in fact 
not the one he had bought, he had no justification for taking the 
ox.*? So where a man, at the request of the person whom he rea- 
sonably supposed to be the owner of it, took wood that was piled 
on certain land, this was held to be no defense in an action of tres- 
pass.** 

Why, it is often urged, should the defendant not be protected 
where he acted under a reasonable mistake of his title or authority, 
just as he would in certain other cases of mistaken action? The 
answer is, of course, clear. In order to take another’s property 
one needs the protection of a legal power to doso. The defendant 
thought he had the power, but he was mistaken. He therefore was 
taking the wood without the protection of a legal power to do so; 
he took it intentionally and responsibly, and must take the con- 
sequences. 

Other classes of cases involve the same doctrine. An officer acts 
under a warrant which he reasonably believes to be valid. If it is 
invalid for any reason which he could have known, such as defect 





30 See (1904) 17 Harv. L. Rev. 208; Keedy, Ignorance and Mistake in the 
Criminal Law (1908) 22 Harv. L. Rev. 75. In an action for false imprisonment, 
it appeared that the arrest was upon a warrant which the plaintiff alleged to be 
illegal. The warrant was not produced, and no evidence as to its legality was 
introduced. It was held that the burden was on the defendant to prove the 
legality of the warrant. Holroyd v. Doncaster, 3 Bing. 492 (1826). 

81 Jeffries v. Hargis, 50 Ark. 65, 6 S. W. 328 (1887). See Whittier, supra note 
28, at 347. 

82 Hobart v. Hagget, 12 Me. 67 (1835). 

83 Higginson v. York, 5 Mass. 341 (1809); Loewenberg v. Rosenthal, 18 Ore. 
178, 22 Pac. 601 (1889). 
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of jurisdiction of the court, the officer is responsible for his ac- 
tion.** So if he has a valid warrant but does not exactly obey the 
warrant, he is held for it no matter how good his faith. This was 
indicated in a very early case where a warrant to a sheriff to exe- 
cute a criminal by hanging was executed by beheading, and the 
warrant was said to be no protection to the charge of homicide.*° 

Where the court issues a warrant which is perfectly valid in 
form and issued by the proper person, but in the particular case 
the prosecution was wrongful either because of the special facts of 
the case or because of some interest of the officer issuing the war- 
rant unknown to the sheriff, the warrant is a protection to the 
sheriff acting under it.*® In this case the warrant in itself is per- 
fectly valid and gives complete power to the officer to make the 
arrest under it. The defect in the proceedings is one which does 
not affect the validity of the warrant itself. 

There is some difference of opinion as to the effect of service of 
a warrant issued under an unconstitutional statute. Strictly 
speaking, one would say that there is no legal power to act on the 
warrant. On the other hand, to make the sheriff responsible be- 
cause of a defect in constitutionality of a law before any court has 
declared it unconstitutional would tend to slow up executive serv- 
ice and to put a burden on the administration of law which it is not 
well fitted to bear. In other words, granting lack of power 
given by the warrant, the state may give, independently of the 
warrant, a power to the sheriff to obey the regular writ of the 
court. Authorities differ on this point.** A case not unlike 
the last supposed arises where a person under authority obeys 
a seemingly legal command. Thus, if a soldier or sailor is 
ordered by his superior officer to do an act which, so far 
as the inferior can see, is a legal one, he will be justified in 
obeying it.** If, on the other hand, the command is such that 





84 Pooler v. Reed, 73 Me. 129 (1882); Piper v. Pearson, 2 Gray 120 (Mass. 
1854). 

85 Herberd’s Case, Y. B. 35 Hen. 6, 57, pl. 2 (1457). 

86 Chase v. Ingalls, 97 Mass. 524 (1867); O’Shaughnessy v. Baxter, 121 Mass. 
515 (1877); People v. Warren, 5 Hill 440 (N. Y. 1843). 

87 That the warrant issued under an unconstitutional statute is-‘no protection, 
see, e.g., Sumner v. Beeler, 50 Ind. 341 (1875). That it will protect, see, e.g., 
Gifford v. Wiggins, 50 Minn. 4o1, 52 N. W. 904 (1892). 

88 United States v. Jones, Fed. Cas. No. 15,494 (C. C. Pa. 1813); United 
States v. Clark, 31 Fed. 710 (E. D. Mich. 1887). 
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the inferior should have known it to be illegal, he will not be justi- 
fied in obeying the command.*® Whether the same doctrine is ap- 
plicable to action of a bystander whom the sheriff under his power 
calls upon for help, is not clear on the authorities.*° Where under 
these circumstances a defense is allowed it cannot be based upon 
any authority in the command itself; for we are assuming that the 
officer had no power to do the act or to cause an inferior to do the 
act. The power must be granted by law in the particular case. 
There can be no doubt as to the reason for granting this power if 
it is to be granted. In a military situation the need of prompt and 
unquestioning obedience is clear. No time can be given to the 
person to whom the command is issued to think the matter over 
and determine whether the law will protect him in his obedience. 
A habit of considering a command before obeying it would be fatal 
to military discipline. It must therefore be clear that the state has 
so great an interest in prompt obedience by a military inferior that 
it will grant the power to act on the command in all cases where the 
command is not so obviously contrary to law that the inferior with- 
out any consideration would be aware of the fact. Whether this 
should be applied to the case of the sheriff is a question of more 
difficulty; but on the whole it would seem that the sheriff has the 
same need as the military officer for unquestioning obedience. 

So much for the mistake as to authority. When mistake goes 
simply to the carrying out of the authority it may constitute a de- 
fense. The exercise of an authority must be reasonable, and if 
authority is exercised under a reasonable mistake the action would 
come within the requirements of execution of a power. The real 
question at issue is the reasonableness of the execution of the 
power. If a power is exercised unreasonably, as, for instance, if 
the force used is excessive, there can be no justification. It is un- 
necessary to multiply authorities on this point. The distinction 
between mistake as to authority and mistake in the exercise of 
authority is neatly illustrated by the position of a private person 





89 Axtell’s Case, J. Kel. 13 (1660); United States v. Jones, supra note 38; 
United States v. Bevans, Fed. Cas. No. 14,589 (D. Mass. 1816); Riggs v. State, 
3 Cold. 85 (Tenn. 1866). 

40 That he is excused if he reasonably believes the sheriff has the right to issue 
the command, though the command is illegal, see Watson v. State, 83 Ala. 60, 3 
So. 441 (1887). That he is not protected, see Elder v. Morrison, 10 Wend. 128 


(N. Y. 1833). 
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arresting a man for a felony. Unless the felony for which the 
arrest is made has in fact been committed the arrest is not justi- 
fied; but if the felony has been committed the arrest, if reasonable, 
is justified, though in fact the wrong person was arrested.** Com- 
pare this with the case of a peace officer, who can justify an arrest 
on reasonable suspicion though no felony has been committed. 
The officer has his power, and the mistake is with regard to its 
exercise. The private person has no power to arrest unless the 
felony has been committed, and no mistake can confer a power on 
him. It may fairly be asked, why should not the law confer a 
power, apart from the commission of a felony, upon anyone to 
arrest for felony? The answer must be that to do so would be to 
make every man an officer without bond. Whether a responsible 
person or not, everyone would be commissioned to deal with fel- 
onies like an officer who has been chosen and schooled for his 
duties. The state does not require this unlimited and irrespon- 
sible addition to its office force. Only the emergency of an actual 
felony can evoke this extraordinary non-official power. 


Joseph H. Beale. 


Harvarp Law SCHOOL. 





41 Burns v. Erben, 40 N. Y. 463 (1869), and cases cited. 





HARVARD LAW REVIEW 


THE PROBLEM OF VALUATION 





THE EVOLUTION OF COST OF REPRODUCTION 
AS THE RATE BASE 


O the ordinary reader, lay or professional, it would seem 
clear that if Smyth v. Ames’ settled anything at all it deter- 
mined that cost of reproduction alone is not the “ fair value” 
which is “ the basis of all calculations as to the reasonableness of 
rates ” to be charged by a public utility for its service. The Court 
held that to ascertain that value six things, including the “ other 
matters ” thrown in for safety, “ are all matters for consideration,” 
and among these cost of reproduction was not given even first 
place. Smyth v. Ames, and principally this part of the decision in 
that case, has been cited more often by courts, both federal and 
state, than any other case bearing on rate making, in almost every 
instance with full apparent approval. Indeed since 1898 scarcely 
a case involving rates has been decided in this country without 
professing to be guided by that famous formula for ascertaining 
value. The count of cases that have questioned its soundness is 
short indeed.” 





1 169 U. S. 466 (1898). The famous formula is: “‘ We hold, however, that the 
basis of all calculations as to the reasonableness of rates to be charged by a cor- 
poration maintaining a highway under legislative sanction must be the fair value 
of the property being used by it for the convenience of the public. And in order 
to ascertain that value, the original cost of construction, the amount expended in 
permanent improvements, the amount and market value of its bonds and stock, 
the present as compared with the original cost of construction, the probable earn- 
ing capacity of the property under particular rates prescribed by statute, and the 
sum required to meet operating expenses, are all matters for consideration, and are 
to be given such weight as may be just and right in each case. We do not say 
that there may not be other matters to be regarded in estimating the value of the 
property. What the company is entitled to ask is a fair return upon the value of 
that which it employs for the public convenience. On the other hand, what the 
public is entitled to demand is that no more be exacted from it for the use of the 
public highway than the services rendered by it are reasonably worth.” 169 U. S. 
at 546-47. 

2 The most notable questioning of the doctrine is not by a cost of reproduction 
advocate, but by Brandeis, J., in his able championship of prudent investment as the 
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That the question was involved in Smyth v. Ames is apparent 
from a consideration of the facts. The Union Pacific railroad had 
been built just after the Civil War, when prices were high, across 
two thousand miles of unoccupied country. Stock jobbing and 
contract jobbing there had doubtless been, but in the very nature 
of the case the construction of the road had been enormously ex- 
pensive. The state of Nebraska, which was now fighting to reduce 
rates, owed its prosperity and its very existence to the railroads 
that had been made possible by the money that had been adven- 
tured for the public; and now, at the very moment when the coun- 
try had been developed to such a point that the railroads could 
hope for adequate returns on their investment, it came in and in- 
sisted that it could build those roads new for $20,000 per mile — 
including terminals, for $30,000 per mile — and it did not propose 
to pay returns on the Union Pacific burden of $103,000 per mile, 
as represented by the face value of stock and bonds outstanding. 
There was no showing of prudent investment, but no admission of 
any right to a return upon it, if determined. The only reason a 
road could then be built at $20,000 per mile was because use could 
be made of these roads in which far more had necessarily been in- 
vested. This investment, said Mr. Justice Harlan in effect, must 
be considered in fixing rates, and to it, and not to cost of repro- 
duction, he gave first place in his list. 

The concern of the Supreme Court for amounts adventured in 
the railroads as expressed in cases prior to Smyth v. Ames has been 
traced elsewhere.* There is no occasion now to give in detail the 
developments as found in the cases, in the reports of the public 
utilities commissions, and in the discussions by legal writers, be- 
tween Smyth v. Ames and that trio of cases, State ex rel. South- 
western Bell Tel. Co. v. Public Service Commission,* Bluefield 
Water Works & Improvement Co. v. Public Service Commis- 





rate base in his opinion dissenting from the majority view, but not from the decision, 
in State ex rel. S. W. Bell Tel. Co. v. Pub. Serv. Comm., 262 U.S. 276, 290 (1923). 
But see Consolidated Gas Co. v. Newton, 267 Fed. 231, 236 (S. D. N. Y. 1920), one 
of the earliest cases to call in question the Smyth v. Ames doctrine as “ a timidity 
or an inability to grasp any principle in dealing with the ‘ rate base.’” 

3 Goddard, Fair Value of Public Utilities (1924) 22 Micu. L. Rev. 652, and 
articles cited p. 652, n. 3. See also Henderson, Railway Valuation and the Courts 
(1920) 33 Harv. L. Rev. 902, 1031. 

4 262 U. S. 276 (1923). 
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sion,© and Georgia Railway & Power Co. v. Railroad Commis- 
sion. It will serve the present purpose to call attention to the 
general trend." Threatened with the sweeping away of a large 
portion of their investment by the contention of the state in Smyth 
v. Ames and by those very few decisions — such as Steenerson v. 
Great Northern Ry.* —in which the court said, “the material 
question is not what the railroad cost originally, but what it would 
now cost to reproduce it,” the railroads were at first very glad to 
accept the compromise of Smyth v. Ames, which rejected the doc- 
trine of the Steenerson case. 

It is scarcely to be doubted that every utility company breathed 
a huge sigh of relief, by proxy through its officers and stockholders, 
of course. But at the very moment of that decision prices were on 
an upward trend that soon made the difference between honest in- 
vestment and cost of reproduction so trifling that there was little 
occasion to quibble even in those few cases in which honest invest- 
ment was ascertainable. Smyth v. Ames was innocuous, and the 
effort now was to hunt for new elements, the “ other matters ” of 
Smyth v. Ames, outside of the physical property, which the courts 
might be induced to recognize. Indubitably there were many — 
such, for example, as organization and promotion expenses, inter- 
est during construction, losses before the business was a going con- 
cern. Dubitably there were others, notably the intangibles, such 
as going concern. Actual investment in these, especially in utilities 
built up from very small beginnings by piecemeal additions, were 
hard to prove, perhaps had never been made.’ Hypothetical cost 
gave opportunity for extravagant claims, to be decided by the 





5 262 U. S. 679 (1923). 

6 262 U.S. 625 (1923). 

7 For discussions provoked by this trio of cases see Dorety, The Function of Re- 
production Cost in Public Utility Valuation and Rate Making (1923) 37 Harv. L. 
Rev. 173; Richberg, The Supreme Court Discusses Value (1924) ibid. 289; and 
Matthews, The Effect of the Recent Decisions of the Supreme Court on Reproduc- 
tion Cost as a Test of Value (1924) ibid. 431. Mr. Dorety appeared as attorney 
for the Great Northern Ry. in the hearing before the Interstate Commerce Com- 
mission in the O’Fallon case, which will be discussed later in some detail. Mr. 
Richberg appeared for the National Conference on Valuation of American Rail- 
roads. See also Southern Bell Tel. & Tel. Co. v. R. R. Comm., 5 F.(2d) 77 (E. D. 
S. C. 1925) ; State v. Busby, 274 S. W. 1067 (Mo. 1925); (1923) 22 Micu. L. Rev. 
147. 8 69 Minn. 353, 72 N. W. 713 (1897). 

® United Fuel Gas Co. v. Pub. Serv. Comm., 14 F.(2d) 209, 214 (S. D. W. Va. 
1926). 
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judgment of commissioners, masters or judges. There was a fine 
field for the experts and skilled advocates. To all of this the cost 
of reproduction theory lent itself admirably. More recently de- 
preciation and reserve funds have offered a still more fertile field. 
With the prudent investment theory this glorious uncertainty 
would have been ruled out. Only amounts actually expended, or 
required to conduct the business, could have been included. But 
if cost of reproduction, though not the sole basis, were even one 
matter to be considered then all these could be claimed and argued 
about. As almost every court professed adherence to Smyth v. 
Ames, the search for new elements and for arguments to bolster 
claims went merrily on. Prudent investment had little chance be- 
cause accounting had been so little developed that books of the 
companies gave little reliable information as to actual investment; 
often it was evident there had been jobbery and corruption on a 
large scale, and in not a few cases all books had been destroyed. 
Perforce, cost of reproduction had to be resorted to as the only 
approximation to probable original cost, and when the price level 
had risen somewhat there was little difference between prudent in- 
vestment and a sane cost of reproduction estimate. Accordingly, 
we find cases decided on no other evidence but cost of reproduc- 
tion, and no notice by the court that original cost figures are miss- 
ing. Still, nearly all the cases continued to quote the Smyth v. 
Ames formula, not without repudiating claims of the cost-of- 
reproductionists when they were thought to lead to absurd re- 
sults.*° But prices continued to mount almost continuously from 
1898 to 1920, and soon there was an ever expanding gap between 
actual cost and estimated cost of reproduction. And now the 
utilities became complete converts to Mr. Bryan’s theory in Smyth 
v. Ames." Notwithstanding the fact that the courts iterated and 
reiterated that cost of reproduction was not the sole element to be 





10 See Minnesota Rate Cases, 230 U. S. 352 (1913). With the enormously ex- 
pensive and elaborate investigations and the resulting bulky records in cost of 
reproduction estimates, compare the simple method followed in Great Britain, and 
since 1885 in Massachusetts, of controlling the issue of securities and the use of the 
funds thus acquired, and then allowing a fair return on these authorized securities. 
See Bonbright, The Economic Merits of Original Cost and Reproduction Cost 
(1928) 41 Harv. L. Rev. 593, 617. 

11 Mr. Bryan contended “ that the present value of the roads, as measured by 
the cost of reproduction, is the basis upon which profit should be computed.” 
169 U. S. at 489. Compare this doctrine, repudiated in Smyth v. Ames, with the 
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considered in “ fair value,” ** or what more appropriately began to 
be called “ rate base,” the utilities with fresh reserves continually 
renewed the attack. As has been often pointed out, the commis- 
sions, in close contact with the practical features of the problem, 
very generally opposed the cost of reproduction theory.* Re- 
quired by the courts to include in final valuation a consideration of 
cost of reproduction, the commissions, and, indeed, some of the 
courts, adopted a formula to the effect that after considering all 
the evidence before it, including original cost, cost of reproduction, 
and all other elements of value, the value for rate-making purposes 
was found to be a sum named.** The Southwestern Bell case by 
writ of review was affirmed by the circuit court; and this was up- 
held on appeal by the. supreme court of Missouri in a unanimous 
judgment, the court saying that, 


“the Commission in reaching this valuation followed the rule pre- 
scribed in Smyth v. Ames. . . . Doctrinaires may have criticized the 
basis on which the Smyth-Ames and subsequent cases rest, but it has 
not been overruled nor subjected to serious judicial criticism. . . . To 
hold, as is insisted by appellant, that the rates to be established should 
be based upon reproduction cost new, less depreciation, estimated at a 
time when prices were at a high tide and rapidly fluctuating, does not 
accord with reason, and would be unjust to the public.” *° 





late decisions and the present contention of the utilities, especially with the opinion 
of Butler, J., in the McCardle case, infra p. 571. 

12 See cases cited in footnotes, Goddard, supra note 3, at 669; Charles E. Hughes, 
Referee, in Brooklyn Borough Gas Co. v. Pub. Serv. Comm., P. U. R. 1918F 335; 
Rochester v. New York State Rys., 127 Misc. 766, 217 N. Y. Supp. 452 (1926) ; 
Brooklyn Union Gas Co. v. Prendergast, 7 F.(2d) 628, 666 (E. D. N. Y. 1925); 
Am. Indian Oil & Gas Co. v. City of Poteau, 108 Okla. 215, 235 Pac. 906 (1925). 

13 See (1921) 19 Micu. L. Rev. 849. The cases in Public Utility Reports for 
1920, 1921, 1922, and 1923 (to March 1) have been classified on this attitude by 
Brandeis, J., in his famous opinion in the Southwestern Bell case, 262 U. S. at 301. 
See especially the O’Fallon case, discussed infra pp. 579-85. See also Boise Artesian 
Water Co. v. Pub. Util. Comm., 40 Idaho 690, 236 Pac. 525 (1925); Re Missouri 
Union Tel. Co., P. U. R. 1926A 842 (Mo.); Re St. Joseph Water Co., P. U. R. 
1926B 76 (Mo.); Re New England Tel. & Tel. Co., P. U. R. 1926B 247 (Me.); Re 
Boise Water Co., P. U. R. 1926D 321 (Idaho) ; Re New England Tel. & Tel. Co., 
P. U. R. 1926E 186 (N. H.). 

14 See Des Moines Gas Co. v. Des Moines, 238 U.S. 153 (1915) ; Cedar Rapids 
Gas Co. v. Cedar Rapids, 223 U. S. 655 (1912), aff’ing, 144 Iowa 426, 120 N. W. 
966 (1909). 

15 State v. Pub. Serv. Comm., 233 S. W. 425, 433-34 (Mo. 1921), rev’d, 262 
U. S. 276 (1923). P 
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The court agreed with the respondent that it was “ unable to discern 
how any well balanced mind can adjust itself’ to such a theory. 
The majority of the United States Supreme Court was not satisfied 
with what it found to be lip service to this rule. The valuation 
reached did not show that weight had actually been accorded to 
the greatly enhanced costs of material, labor, supplies, and the 
other factors, over those prevailing since 1915. Perhaps the most 
significant result of the Southwestern Bell decision was to serve 
notice that professions of consideration of cost of reproduction 
would no longer pass — the allowance made must actually appear 
in the valuation found. Bluefield Water Works & Improvement 
Co. v. Public Service Commission*® is to the same effect, but 
Georgia Railway & Power.Co. v. Railroad Commission," decided 
the same day, showed no clear allowance for present day cost of 
reproduction, except an amount of $125,000 for appreciation in 
value of land owned by the company. In this case the Court, by 
Mr. Justice Brandeis, with the concurrence of all except Mr. 
Justice McKenna, expressly held that “ there was no rule that, in 
valuing the physical property, there must be slavish adherence to 
cost of reproduction, less depreciation.” 

If these three cases settled that there must be not only consider- 
ation of, but also actual allowance for, cost of reproduction at pres- 
ent prices, they certainly did not decide that cost of reproduction 
was value, nor did they determine how much weight must be given 
to that element. Perhaps all they did was to hold, as Judge 
Learned Hand has said, 


“ that there is no rigid principle at all, but that under the guise of some 
such soothing phrase, as reasonable value, all difficulties of theory shall 
be veiled, and embarrassing commitments avoided. Values shall in each 
case be determined at sums which will not too much outrage the suscep- 
tibilities of either side, by the comforting doctrine that all principles, 
however conflicting, shall have a just recognition.” ** 


That accurately pictures what the court did in Smyth v. Ames. 





16 262 U.S. 679 (1923), rev’ing, 89 W. Va. 736, 110 S. E. 205 (1921). 

17 262 U.S. 625 (1923), affing, 278 Fed. 242 (N. D. Ga. 1922). 

18 Have the Bench and Bar Anything to Contribute to the Teaching of Law? 
(1926) 24 Micu. L. Rev. 466, 473. It may be noted that Hand, J., in Consolidated 
Gas Co. v. Newton, supra note 2, was perhaps the first judge to propose a frank 
repudiation of Smyth v. Ames, as an abandonment of any attempt to deal intel- 
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What light do the later cases throw on the weight to be given to 
cost of reproduction? Since the Southwestern Bell case there is a 
very noticeable trend toward cost of reproduction. In Monroe 
Gaslight & Fuel Co. v. Michigan Public Utilities Commission,” 
the district court pithily phrased its view in an expression that 
has proved to have all the appeal of a new slang phrase. The 
most those three Supreme Court cases expressed was that a valua- 
tion made without allowing for cost of reproduction at present 
price levels could not stand. The district court read in it more 
than that. It found a comparative definiteness that had been lack- 
ing in earlier cases. This seemed so welcome that it has been 
caught at in many cases since. After saying that in the end Mr. 
Justice Brandeis’ forceful dissenting view in the Southwestern Bell 
case may or may not prevail, the court concluded that “ where it 
stands not impeached or attacked otherwise than it was in that 
case, the reproduction cost is the dominating element in fixing the 
rate base.” When that cause was before the same court a second 
time,”° in 1926, the former opinion was referred to with approval, 
though this time it was “ cost of reproduction, less depreciation,” 
that was held to be the “ dominant element.” Among the many 
courts impressed with this term ‘“‘ dominant element ” ** has been, 





ligibly with the question. He would care for the fallen dollar as price levels 
change by shifting the rate base. He does not notice that usually it is considered 
desirable to have a fixed base, and make adjustments by changing the rate. Some 
of the cases seem to be doing both. See Goddard, supra note 3, at 672, 794, n. 126; 
(1921) 19 Micu. L. Rev. 849, 852; (1927) 26 ibid. 89, 93. See also Bonbright, 
supra note 10, at 597, 618. 

19 292 Fed. 139 (E. D. Mich. 1923). 

20 rr F.(2d) 319 (E. D. Mich. 1926). 

21 Some of these cases are Pacific Tel. & Tel. Co. v. Whitcomb, 12 F.(2d) 279 
(W. D. Wash. 1926) ; Citizens’ Gas Co. v. Pub. Serv. Comm., 8 F.(2d) 632 (W. D. 
Mo. 1925); Consolidated Gas Co. v. Prendergast, 6 F.(2d) 243, 280 (S. D. N. Y. 
1925) ; New York Tel. Co. v. Prendergast, 300 Fed. 822 (S. D. N. Y. 1924); Van 
Wert Gaslight Co. v. Pub. Util. Comm., 299 Fed. 670 (S. D. Ohio 1924). See 
also (1927) 26 Micu. L. Rev. 89, 92; People v. Pub. Serv. Comm., 214 App. Div. 
108, 211 N. Y. Supp. 662 (1925); Columbus Gas and Fuel Co. v. Columbus, 17 
F.(2d) 630 (S. D. Ohio 1927). Not all the cases approved such weight to cost of 
reproduction. See, e.g., Springfield Gas & Elec. Co. v. Pub. Serv. Comm., 10 
F.(2d) 252, 255 (W. D. Mo. 1925), holding that “neither ‘ prudent investment 
nor historic cost’ will become controlling factors, although probably relevant 
facts”; Ashland Water Co. v. R. R. Comm., 7 F.(2d) 924 (W. D. Wis. 1925), 
holding that due or substantial consideration must be given to cost of reproduc- 
tion; Southern Bell Tel. & Tel. Co. v. R. R. Comm., 5 F.(2d) 77 (E. D. S. C. 
1925), holding that all the facts named in Smyth v. Ames must be considered. 
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notably, the district court in the McCardie case which went to the 
United States Supreme Court. The district court was “ entirely 
content to accept the characterization made by the Judges in. . . 
the so-called Monroe Gas Case ”’ that “ dominating consideration 
should be given to evidence of reproduction value.” ** Considera- 
tion may now be given to McCardle v. Indianapolis Water Co.,”* 
in the Supreme Court. In the decree of the district court enjoining 
enforcement of the commission’s order as to water rates, the court 
had found that the cases cited, if they meant anything, meant that 
“evidence of reproduction value spot at the time of inquiry must 
be considered as evidence of a primarily different character from 
either of the other three kinds of evidence.” ** Mr. Justice 
Brandeis in his dissenting opinion thought “ the learned judge as- 
sumed that spot reproduction cost is the legal equivalent of value.” 
From this he vigorously dissented, saying, ‘‘ That reproduction 
cost is not conclusive evidence of value has been repeatedly stated 
by a unanimous Court.” *° As Mr. Justice Holmes, who has stood 
rather consistently with Mr. Justice Brandeis on valuation matters 
“ concurs in the result ” with the majority of the Court, it may be 
doubtful what views the other judges did take of this “‘ spot cost ” 


doctrine. We may be more certain of the view of Mr. Justice 
Butler, who wrote the prevailing opinion, as he did in the Bluefield 
case. He was emphatic that cost of reproduction on the basis of a 
ten-year average of prices was too low. The heart of his opinion 
seems to be where he says, 


“ Tf the tendency or trend of prices is not definitely upward or down- 
ward and it does not appear probable that there will be a substantial 
change of prices, then the present value of lands plus the present cost 
of constructing the plant, less depreciation, if any, is a fair measure of 
the value of the physical elements of the property.” *° 


As to his personal view we may with interest note his answer to the 
Interstate Commerce Commission when, as Mr. Pierce Butler, he 
appeared as attorney for the railroads in the Texas Midland 





22 See 272 U.S. at 422 n. 

23 272 U.S. 400 (1926). The decision is discussed in Richberg, Value — By 
Judicial Fiat (1927) 40 Harv. L. Rev. 567. 24 272 U.S. at 422 n. 

25 He cited Smyth v. Ames, 169 U. S. 466, 547 (1898), and the Georgia Ry. & 
Power case, 262 U. S. 625, 630 (1923), and might have added many more. 

26 272 U.S. at 411. 
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case.” Asked as to his claim on behalf of his clients as to the 
amount, particularly as to other values and elements of value, he 
answered: “A sufficient sum which added to the amount your 
honors would attribute to the physical property would make the 
total value of the property not less than its cost of reproduction 
new.” It is an interesting change in the situation of the parties 
that Mr. Pierce Butler, who then submitted the case of his clients 
to the judgment of the Interstate Commerce Commission, and had 
many of his claims disallowed, now as Mr. Justice Butler sits on 
the Court that must finally pass upon the findings of the Commis- 
sion on the valuations of the railroads. 

Does the McCardle case decide that under ordinary conditions 
cost of reproduction is value? Prices in 1924 were high, and no 
more stable than in 1898 when prices were low. Does the Mc- 
Cardle case overrule Smyth v. Ames? ** Such a holding would at 
least be more consistent and clear, though it would not lead to a 
more certain figure, as shown by the wide variations in engineers’ 
estimates of cost of reproduction, and still more in the “ other 
values and elements of value” which, of course, must be added to 


the physical value of the plant.” There have, necessarily, been 
few decisions since the McCardle case. The Wisconsin supreme 
court, which in 1923 had said that “ to hold that cost of reproduc- 
tion was entitled to controlling, or even to considerable weight 
under present abnormal conditions appears to be unsound,” *° in 





27 75 I C. C. 1, 69 (1918). 

28 It may be noted that the McCardle case involved a local utility, and that, 
while Smyth v. Ames has been cited in all sorts of public utility cases, it did in- 
volve, as Harlan, J., said, a “ corporation maintaining a highway under legislative 
sanction.” It may also be noticed that if Butler, J.’s, cost of reproduction, “less 
depreciation, if any ” in the McCardle case be applied to Mr. Bryan’s contention in 
Smyth v. Ames it is a perfect fit. If Smyth v. Ames stands as to railways the 
McCardle rule does not apply, or else it overrules the rule of Smyth v. Ames. The 
trend of prices was no more definitely upward or downward when Mr. Bryan 
argued Smyth v. Ames than it was when Butler, J., decided the McCardle case. If 
cost of reproduction was not “ fair value” to the railroads in 1893-98, is it fair to 
the public now?. If, since 1898, price levels had fallen as much as they have actually 
risen, does anyone suppose any public utility attorney would be found pleading for 
the cost of reproduction theory ? 

29 As to the unreliability of the estimates see Goddard, supra note 3, at 780, 
and the opinion of Brandeis, J., in the Southwestern Bell case, 262 U. S. at 299. 

30 Waukesha Gas & Elec. Co. v. R. R. Comm., 181 Wis. 281, 194 N. W. 846 


(1923). 





THE EVOLUTION OF COST OF REPRODUCTION 573 


1927, with reference to the same utility, found these expressions 
contrary to the McCardle case, and modified them so as to require 
the valuation of the tangible property substantially to reflect 
present prices.** The case does not say cost of reproduction is 
value, nor comment on Mr. Justice Butler’s “ depreciation, if any.” 
In Knoxville v. Knoxville Water Co.,*? the Court seems to have 
regarded it as almost axiomatic that a plant begins to depreciate 
the moment it is constructed. So until recently did all the cases. 
Space does not permit consideration of the contentions the utilities 
are now making against any theoretical depreciation, or any sub- 
traction for depreciation, provided the plant is maintained in 
prime working condition,” in which case it is the claim of the 
utilities in many cases that the value of the physical plant for 
rate purposes is the cost of reproduction new, at present prices. 
To this physical value must be added, of course, many other items, 
tangible and intangible, which in former cases were more or less 
offset by depreciation, before the final valuation figure for rate 
making is reached. 


II 


Such being the state of the cases it might be supposed all com- 
missions and inferior courts have but to accept the findings and 
proceed accordingly. The fact is that there is still wide difference 





81 Waukesha Gas & Elec. Co. v. R. R. Comm., 191 Wis. 565, 211 N. W. 760 
(1927). Further cases citing the McCardle case are Kansas City Southern Ry. v. 
United States, 19 F.(2d) 591 (W. D. Mo. 1926), which would seem to be over- 
ruled by United States v. Los Angeles & Salt Lake R. R., 273 U. S. 2909 (1927), and 
Temmer v. Denver Tramway Co., 18 F.(2d) 226 (C. C. A. 8th, 1927), distinguish- 
ing between value for rate making and actual value, i.e., market value; Re City 
Light and Traction Co., P. U. R. 1927E 27 (Mo.), in which the commission insists 
that cost of reproduction is not the only factor, as did the Wisconsin commission in 
Manitowoc v. Wisconsin Fuel & Light Co., P. U. R. 1927D 737, and the Montana 
commission in Re Havre Nat. Gas Co., P. U. R. 1927D 811; Pub. Util. Comm. v, 
East Providence Water Co., 136 Atl. 447 (R. I. 1927). 

82 212 U.S. 1 (1909). 

88 On the treatment of depreciation by the commission and the claims of the 
carriers, see Texas Midland R. R., 75 I. C. C. 1, 48 (1918). The commission treats 
it as exhaustion of capacity for service. The carriers insist if a plant, new or old, 
is 100 per cent efficient there can be no depreciation. See Southern Bell Tel. & Tel. 
Co. v. R. R. Comm., supra note 21; Brooklyn Union Gas Co. v. Prendergast, supra 
note 12, at 668. See as an illustration of present treatment, Columbus Gas and Fuel 
Co. v. Columbus, supra note 21, at 635, and cases cited. 
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of opinion as to the McCardle decision. Courts continue to say 
that original cost should be determined and given considera- 
tion.** But the most notable opposition to accepting the matter 
of valuation as settled in favor of cost of reproduction is from the 
commissions. In Massachusetts since 1885 returns have been 
based upon “capital honestly and prudently invested, and de- 
voted to the public service.” *° This has been called the Massa- 
chusetts doctrine, and the commission considers that under it the 
utilities have prospered abundantly and the public has had an 
efficient and economical service. Commissioner Eastman, of the 
Interstate Commerce Commission, in Sam Pedro, Los Angeles & 
Salt Lake Railroad,* after approving the Massachusetts rule and 
its satisfactory results to both parties, remarked that the utilities 
apparently had never been courageous enough to press their claim 
for the federal rule to final test in the courts. That is no longer 
the case. The Worcester Electric Light Co. from 1919 to 1926 
had paid dividends on the paid-in capital of the company of from 
11.33 per cent to 27.2 per cent, an average of 13.73 per cent, be- 
sides heaping up a huge surplus and a large depreciation reserve. 
Resisting an order of the commission reducing rates, the company 
appealed to the federal district court. The federal judge’s opin- 
ion consists of a page and a half of quotations from the opinions of 
the commissioners, and half a page of citations of United States 
Supreme Court cases ending with the McCardle case, from which 
he concludes that “ the decision of the Department is contrary to 
the decisions of the Supreme Court of the United States.” ** And 
so, if the Supreme Court should reach the same conclusion, down 
would come like a house of cards the happy state in which for more 
than forty years Massachusetts and its public utilities have been 
living. Is it possible custom may have established a common law 
for Massachusetts all its own? 





84 Kansas City Southern Ry v. United States, 19 F.(2d) 591 (W. D. Mo. 1926); 
Temmer v. Denver Tramway Co., 18 F.(2d) 226 (C. C. A. 8th, 1927), and other 
cases cited in note 31, supra. 

85 The arguments for the Massachusetts rule are well set forth in Customers v. 
Worcester Elec. Light Co., P. U. R. 1927C 705. 

86 75 I. C. C. 463, 559 (1923). 

87 Worcester Elec. Light Co. v. Attwill, P. U. R. 1927E 706 (D. Mass.). It is 
at least a possible inference that the court approved of the Massachusetts doctrine, 


but felt that it was controlled by authority. 





<x as Vv eee —_— | antl — 


THE EVOLUTION OF COST OF REPRODUCTION 575 


But the most interesting refusal to conform is that of the Inter- 
state Commerce Commission in one of the most momentous valua- 
tion cases, the O’Fallon case.** Seven of the eleven commission- 
ers approve of a decision that all realize is difficult, probably 
impossible, to reconcile with decisions of the Supreme Court. An 
eighth commissioner agreed substantially with the seven in prin- 
ciple, but voted with the four on authority. Before considering 
the decision of the Commission in this case, we may ask if the 
utilities are not right in insisting that the Court has decided — the 
commissions have only to accept and follow. That certainly is not 
what the utilities themselves have done, nor what they are doing 
now in many particulars. Perhaps it is no better sauce for the 
Commission than for the utilities. For illustration one has only 
to consider the cases already reviewed, from Smyth v. Ames to the 
McCardle case. Granted in Smyth v. Ames that original cost must 
be considered, the utilities were more than content, until the rise 
of the price level raised cost of reproduction well above original 
cost. Since that changed situation they have made one of the most 
persistent drives to be found in public utility regulation, insisting 
that original cost is not to be considered — that cost of reproduc- 
tion alone is the measure of value of the physical plant. And 
verily they have had some success. Though the courts again and 
again declared that this alone was not the measure, they have 
not grown discouraged, and the McCardle case is the result. 
Again, the courts have held consistently that franchise value 
could not be included in rate cases, but the utilities have not 
desisted from pressing their claim and have even cited as au- 
thority Willcox v. Consolidated Gas Co.,* though that case 
rejected all allowance for franchise value except an amount 
that had been recognized by the legislature years before, and 





88 Excess Income of St. Louis & O’Fallon Ry., 124 I. C. C. 3 (1927). 

39 212 U. S. 19 (1909). See also Consolidated Gas Co. v. Newton, supra 
note 2. As to allowance of franchise value in rate cases see 2 WHITTEN, VALUATION 
OF PusLic SERVICE CoRPORATIONS (2d ed. 1928) §§ 680 et seg., 1400 et seq., esp. 
§§ 609, 721. For very recent illustrations see Shelley v. Thompsontown Water- 
works, P. U. R. 1927A 494 (Pa.) ; Re Southern Pac. Co., P. U. R. 1926A 298 (Ore.) ; 
Re Boise Water Co., P. U. R. 1926D 321 (Idaho); Brooklyn Gas Co. v. Prender- 
gast, supra note 12, at 664. 

That these claims are sometimes presented in such guise as to be allowed, see 
Re United Rys. and Elec. Co., P. U. R. 1926C 441 (Md.), with dissenting view at 
P. 471. 
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had been thus allowed as a basis for issue and sale of securities. 
And the Court added, “the decision can form no precedent 
in regard to the valuation of franchises generally.” Once more, 
the decision in Des ‘Moines Gas Co. v. Des Moines *° was clear 
that in estimating cost of reproduction no allowance could be 
made for merely theoretical cost of restoring paving over mains. 
But this authoritative finding of the Court of last resort has not 
prevented continual submission by the utilities of claims for re- 
storing paving over mains, though actually there was no such cost 
incurred. To the extent that there has been cost for cutting and 
replacing pavements it has been allowed, and it must be admitted 
that the cost of reproduction theory seems to leave no room for 
inquiry as to what has or has not actually been paid out; but the 
injustice of increasing the returns to the utility because the city at 
its own expense has laid a pavement over utility mains has been 
recognized by the courts. It does not, they say, add to the value 
of the utility. But if cost of reproduction is value then it does add 
to the value, and this may encourage the continued insistence by 
the utilities, in spite of the universal rebuffs they have received 
from the courts.** The Supreme Court “ has laid down in un- 
equivocal terms the principle that there shall be a deduction from 
cost-new on account of accrued depreciation due to wear and 
age.” *? Have the companies accepted these deductions? On the 
contrary, they are insisting that there should be no deduction for 
theoretical depreciation, but only for actual, observed deprecia- 
tion, and that if a plant is one hundred per cent effective in opera- 
tion there should be no deduction from cost of reproduction new, 
no matter how old the parts may be. Whether they have induced 
the courts to shift their ground may be seen in the “ less deprecia- 
tion, if any,” of the McCardle case.** Moreover, they have asked, 





40 238 U. S. 153 (1915). To the same effect is People ex rel. Kings County 
Lighting Co. v. Willcox, 210 N. Y. 479, 104 N. E. 911 (1914). On the logic of 
rejecting this while accepting the cost of reproduction theory see Hale, The “ Physical 
Value” Fallacy in Rate Cases (1921) 30 YALE L. REv. 710, 730. 

41 See Hale, supra note 40, at 730; Columbus Gas and Fuel Co. v. Columbus, 
supra note 21. See also Re New England Tel. & Tel. Co., P. U. R. 1926B 247, 276, 
(Me.), and cases cited; Re Kansas City Gas Co., P. U. R. 1925A 653, 664 (Mo.), 
with citations. 

42 2 WHITTEN, op. cit. supra note 39, §§ 1280 et seg. See Knoxville v. Knox- 
ville Water Co., 212 U. S. 1 (1909) ; Minnesota Rate Cases, 230 U. S. 352 (1913). 

43 272 U. S. 400 (1926). See also, for recent cases on depreciation, the cases 
cited in note 33, supra. 
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and received, allowance in earnings for depreciation and for build- 
ing up a depreciation reserve, which in the case of some utilities 
has already reached huge proportions. Though this is contributed 
by the public, in addition to a fair return on fair value, it belongs 
to the company, and may if put into the plant as new construction 
be used by them to add to the valuation on which the public must 
pay a return.** If not checked in some way this may be used to 
return to the companies an even greater increment on the actual 
investment than the additions for cost of reproduction at present 
price levels. 

If further illustration be needed of this wearing away, or even 
reversal, of the cases, one need only turn to that great utility case, 
Munn v. Iilinois,** in which the Court held that the public utilities 
“must submit to be controlled by the public for the common 
good.” The owners insisted that they were “ entitled to a reason- 
able compensation ” for the use of the property, and that “ what is 
reasonable is a judicial and not legislative question.””’ The Court 
answered “the practice has been otherwise.” That the utilities 
did not rest content with this is known to all; *° and they ob- 
tained results, for in Chicago, Milwaukee & St. Paul Railway v. 
Minnesota,*' the Court held that the Constitution gives the com- 
pany the right to a judicial investigation, not by the action of a 
commission, but by a court. Reasonableness of a rate “ is emi- 
nently a question for judicial investigation.” The whole doctrine 
of Munn v. Illinois was vigorously assailed, and though the case 
stands, it has been greatly modified.** Again, the courts, while re- 
viewing the findings of the commissions as to the law, at first gave 
to the findings of fact the same standing as those of a trial court. 
They would be accepted as final if the record showed they weré 
based on substantial evidence.*® Recognizing that the commis- 
sioners were men of special training, fitting them to judge the facts 
in this highly technical field for which the judges usually had no 





44 See Board of Pub. Util. Comm’rs v. New York Tel. Co., 271 U.S. 23 (1926), 
per Butler, J. 

45 94 U.S. 113, 126, 133 (1876). 

46 See Evolution and Diminution of Munn v. Illinois, 62 Am. St. Rep. 289 
(1898), and Rose’s Notes on Munn v. Illinois. 

47 134 U.S. 418 (1890). 

48 See State v. Associated Press, 159 Mo. 410, 60 S. W. 91 (1901), for a vigor- 
ous overhauling of Munn v. Illinois by the Missouri supreme court. 

49 See especially I. C. C. v. Union Pac. R. R., 222 U.S. 541 (1912). 
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training, the Court would not substitute its judgment for the find- 
ings of the commission as to the facts, or as to the wisdom of the 
decision. Read in the Ben Avon case © how the attorneys of the 
utilities built up a case on logic that induced the Supreme Court to 
hold that the Fourteenth Amendment guaranteed to the utilities a 
judicial hearing, with an independent finding by a court on both 
the law and the facts. | 

One more illustration may be offered of the failure of the 
utilities to accept an objectionable rule of law because a court 
has decided it. This is in the field of the insurance liability of the 
common carrier of goods, and illustrates that there are ways 
around when one cannot get over. The common law rule of lia- 
bility laid down in Coggs v. Bernard,” and in Forward v. Pittard,” 
has withstood all assaults. But practically today the principal 
common carriers have in large part escaped the insurer liability. 
Told in Hollister v. Nowlen™* that they could not escape this lia- 
bility by general notice, even if brought home to the shipper, and 
in Fish v. Chapman™ and Gould v. Hill® that special contract 
would not avail, the United States Supreme Court in New Jersey 
Steam Navigation Co. v. Merchants Bank” opened the way 
to special contracts limiting liability. Restrained in Railroad v. 
Lockwood™ from unjust and unreasonable stipulations, notably 
excusing liability for negligence, Hart v. Pennsylvania Railroad * 
permitted a limitation of liability to $1,200 for horses valued at 
$19,800. Checked by the Carmack Amendment to the Hepburn 
Act * forbidding exemptions from the “ liability hereby imposed,” 
Adams Express Co. v. Croninger ® held this did not abrogate the 
rule of the Hart case, and this was later applied to a liability 
limited to $50 on a carload of Pierce Arrow automobiles.” 





50 Ohio Valley Water Co. v. Ben Avon Borough, 253 U.S. 287 (1920). See 
also Brown, The Functions of Courts and Commissions in Public Utility Rate 
Regulation (1924) 38 Harv. L. Rev. 141; Buchanan, The Ohio Valley Water Com- 
pany Case and the Valuation of Railroads (1927) 40 ibid. 1033; (1927) 25 Micu. 
L. Rev. 273; (1927) ibid. 288. 

51 2 Ld. Raym. go9 (1703). 56 6 How. 343 (U.S. 1848). 

52 1 T. R. 27 (1785). 57 17 Wall. 357 (U. S. 1873). 

53 19 Wend. 234 (N. Y. 1838). 58 112 U.S. 331 (1884). 

54 2 Ga. 349 (1847). 59 34 STAT. 595 (1906). 

55 2 Hill 623 (N. Y. 1842). 60 226 U.S. 491 (1912). 

61 Pierce Co. v. Wells, Fargo & Co., 236 U. S. 278 (1915). 
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Checked again by statute — the first Cummins amendment * — 
this time some relief was had by the second Cummins amend- 
ment °** with its provision for released rates. It may be doubted 
whether the carriers are in better position after this prolonged 
struggle, with all its expense and the resulting hostility of the pub- 
lic,** but that they do refuse to acquiesce at once in the decisions is 
abundantly shown. 


III 


In view of these, and many other illustrations that might be 
given, that our law is a living, growing organism, and that nothing 
in the law ever is finally settled, the Interstate Commerce Commis- 
sion may be excused if on this question of rate base in its most im- 
portant field, the railroads, the Commission follows the example 
set by the utilities so many times, and stands by its position. As 
Commissioner Eastman puts it,°° the Commission “ occupies a 
daily front seat upon the stage, while the Supreme Court of neces- 
sity is only an occasional visitor in the balcony.” He thinks, 


“ the commission would be derelict in its duty . . . if it should confine 
its attention, so far as the fundamental law is concerned, to past utter- 
ances of the court in more or less analogous cases and should neglect 
the illumination which is thrown upon the law by its own intimate 
knowledge of transportation affairs and problems. . . . After the court 
has heard what we have to say it may decide that our conclusions as 
to the fundamental law are erroneous, and that will end the matter.” 


And so it will, so far as the given case is concerned, but the funda- 
mental law is always in flux. 

Out of the “ welter of debate ” about Smyth v. Ames have come 
the prudent investment theory, so ably upheld by Mr. Justice 
Brandeis in his dissenting view as to rate base in the Southwestern 





62 38 SraT. 1197 (1915). 

63 39 STAT. 441, 442 (1916). 

64 On this whole question of limitation of liability see Goddard, Contract 
Limitation of the Common Carrier's Liability (1910) 8 Micu. L. Rev. 531; God- 
dard, The Liability of the Common Carrier as Determined by Recent Decisions of 
the United States Supreme Court (1915) 15 Cox. L. Rev. 399, 475; Perkins, Judi- 
cial Relaxation of the Carrier’s Liability (1917) 3 Iowa L. Butt. 195, (1918) 4 
ibid. 21, 86. 

85 Excess Income of St. Louis & O’Fallon Ry., 124 I. C. C. 3, 51 (1927). 
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Bell case, the cost of reproduction theory, championed now by 
most, but not all, the utilities,°’ and toward which it has been 
seen that the courts, notably the Supreme Court, have been tend- 
ing,** and a congeries of these two under which no two cases are 
likely to be decided alike.*® The Commission has not copied any; 
its theory is adapted to what it conceives the facts require. 

In the Texas Midland case,” the Interstate Commerce Com- 
mission gave an analysis of the methods followed in the valuation 
of the railroads pursuant to the Act of Congress of March 1, 
1913." In San Pedro, Los Angeles & Salt Lake Railroad,” and in 
Excess Income of St. Louis & O'Fallon Ry.,"* valuations have 
been found which on appeal have reached the courts.* In these 
cases the Commissioners set forth their views of valuation of the 
railroads at length, a majority standing frankly and squarely 
against making cost of reproduction at present prices the domi- 





66 262 U.S. 276, 289 (1923). At p. 301 he points out that such is the view of an 
ever increasing number of state utility commissions and of legal writers of whom 
he cites a number. He also analyzes the commission cases as to the basis of 
decisions in 363 cases in 1920-23. See also (1921) 19 Micu. L. Rev. 849. Writers 
favoring cost of reproduction as a rate base are usually, if not always, men who 
have been in the employ of the utilities, and who naturally have acquired that 
point of view. See Dorety, supra note 7. Some of the state courts have preferred 
the prudent investment theory. See Bluefield Water Works & Improvement Co. v. 
Pub. Serv. Comm., 89 W. Va. 736, 110 S. E. 205 (1921) ; Waukesha Gas & Elec. Co. 
v. R. R. Comm., supra note 30. 

67 It is to be noted that there are some utilities built largely, a few entirely, 
on a high price level. These may well shrink from the results of the cost of re- 
production theory if there should be a considerable fall in the price level. In such 
a case nothing but generous additions for intangibles and “ other matters” could 
save them from ruin. 

68 A good review of valuation cases before and since the 1923 cases, with a 
reference to the Monroe Gas case, is found in Georgia Ry. & Power Co. v. R. R. 
Comm., P. U. R. 1925A 546 (N. D. Ga.). 

69 Compare Bluefield Water Works & Improvement Co. v. Pub. Serv. Comm., 
262 U.S. 679 (1923), and Georgia Ry. and Power Co. v. R. R. Comm., 262 U. S. 
625 (1923), decided the same day. 

70 95 I. C. C. x (1918). 

71 37 Stat. 7or (1913). 

72 95 I. C. C. 463 (1923). 

73 324 1. C. C. 3 (1927). 

74 In United States v. Los Angeles & Salt Lake R. R., 273 U. S. 299 (10927), 
the Supreme Court reversed the district court (see 4 F.(2d) 736 (S. D. Cal. 1925), 
and 8 F.(2d) 747 (S. D. Cal. 1925)), holding that a final report on value is not 
an order of the Commission from which appeal lies to the courts. This decision 
seems to govern Kansas City Southern Ry. v. United States, supra note 34. 
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nant element, but contending for a modified prudent investment 
theory. Roughly speaking, they found the final valuation on cost 
of reproduction of units installed to 1914, plus capital additions at 
actual cost since 1914."° The O’Fallon case involved recapture of 
earnings, and the order of the Commission directing the payment 
to the Commission of one half the excess earnings of the road made 
a proper case for appeal to the statutory court of three judges.” 
The court did not find it necessary to pass upon the valuation 
theory of the Commission, since even under the valuation claimed 
by the railroad the net return to the company would be about eight 
per cent, and, therefore, not confiscatory. If the Supreme Court 
sustains this decision then this case will not call forth the answer 
of the Court to the valuation arguments of the Commissioners; 
but inasmuch as this case contains those arguments in extenso, as 
well as the views of the four Commissioners dissenting,” it pre- 
sents the problem as it must sooner or later be met by the Court of 
last resort. It is, therefore, pertinent to consider the position of 
the Commission, and to seek possible grounds, if any, to expect it 
will influence the Court that decided the McCardle case. In doing 
so chief attention will be given to the principal opinion, written by 
Commissioner Meyer. 

At the outset reliance is placed on the holding of the Supreme 
Court that the Transportation Act of 1920 “ inaugurated a new 
era in the regulation of the transportation systems of the country, 
considered as a whole.” ** In this connection reference may be 
made to the view of Commissioner Aitchison, who sympathized 
with.the economic arguments of the majority but felt constrained 





75 Commissioner Hall, in his dissent in the O’Fallon case, 124 I. C. C. at 60, 
distinguishes three periods, (1) estimated cost of reproduction at unit prices of 
1914 for installations to 1914, (2) the same prices, plus allowances for price in- 
creases to units added between 1914 and 1919, (3) recorded net cost of additions 
less retirements. Land goes in at current value. 

76 Saint Louis & O’Fallon Ry. v. United States, 22 F.(2d) 980 (E. D. Mo. 1927). 

77 As before pointed out, seven concurred, four dissented. Of the four one 
was never confirmed as Commissioner by the Senate, and so no longer sits. An- 
other said, “In much that is stated by the majority as to the etfect of the valua- 
tion rule contended for by the carriers I unreservedly concur; and my dissent . . . 
[is] on purely legal grounds.” 124 I. C. C. at 64. 

78 Wisconsin Rate Cases, 257 U. S. 563 (1922); Dayton-Goose Creek Ry. v. 
United States, 263 U. S. 456 (1924) ; New England Divisions Case, 261 U. S. 184 
(1923). See Biklé, The Power of the Interstate Commerce Commission to Pre- 
scribe Minimum Rates (1922) 36 Harv. L. Rev. 5. 
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upon authority to dissent, that “ our present duty is to ascertain 
the rule of law and to enforce it.” If that would lead to grave re- 
sults, suggestions should be made to Congress for new legislation 
for rate making." Commissioner Meyer recognizes that in the 
case of this small railroad there is presented in essence, as clearly 
as could be in the case of a great railroad involving hundreds of 
millions of investment, “a great national problem affecting public 
policy and welfare in a most profound way.” He does not believe 
the principles evolved in considering local utilities — water, gas, 
electric power — are to be unthinkingly applied to railroads with- 
out a survey to reach conclusions which in their ultimate effect 
upon the nation will be wise and just. 

The distinction at this point is vital. If all these questions are 
to be settled by applying static rules of mere property law un- 
changeably fixed by the Constitution, then public policy, wisdom, 
justice, the public good, are strictly beside the mark. But if there 
is no such thing as absolute right of property, if the Constitution is 
to be interpreted as existing for man, not man for the Constitution, 
then there is room for argument, for consideration. Property 
rights are sacred under our concept of law, it is not a light thing to 
disturb the rules of property as they have come to be understood, 
and acted upon. If the Constitution guarantees to every property 
owner freedom from governmental interference derogating from 
the value of his physical property as measured by cost of repro- 
duction, at least when prices are fairly stable and there are no ab- 
normal elements involved, then these problems of valuation call 
for no consideration of economics or public policy. But if so then 
in this sense cost of reproduction is value for property devoted to 
private, as well as public uses, for railroads as well as other util- 
ities, not more in Indianapolis in 1926 than in Nebraska in 1898. 
How as to a railroad near St. Louis in 1927? 

The Commissioner notes that it is this . 


“cost of reproduction new at prices current on valuation date that 
we are now urged to take as the basic measure of ‘fair value’ to the 
exclusion of all other factors, except to the extent that it may be aug- 
mented by an allowance for something called: ‘ going value,’ which is 
vaguely defined in many different ways.” 

79 124 I. C. C. at 64. Commissioner Hall seems to have the same thing in mind. 
See his dissent at p. 59. On this suggestion see infra pp. 588-89. 
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He notes the absence of reliable data, not merely in the early 
years, but even for the period 1920 to 1923, where the record 
shows the witnesses, both for the bureau and for the carriers, rely 
on estimates founded largely on manufacturers’ catalogs and price 
statistics, and to a less extent upon costs actually incurred. There 
was in fact little railroad construction during those years. And no 
allowance is made for improved methods of assembly and con- 
struction, which to 1914 had largely offset increases in cost of 
labor and materials. The record does not disclose how far there 
may have been a similar offset in the years from 1920 to 1923. 
But this is only incidental. His main contention is based on the 
results to be expected from the acceptance of such a doctrine. 
The end in view is an adequate national railway transportation 
system. This requires a continual inflow of capital, which can be 
assured only by treatment of capital already invested which will 
invite and encourage further investment. He thinks a system of 
public regulation producing such a result cannot be confiscatory.*° 
Stability of income and return is a prime requisite. “ Violent 
fluctuations from heights of prosperity to depths of poverty are 
railroad conditions utterly inconsistent with the necessary attrac- 


tion of private capital.’””’ There must then be stability in the rate 
base. With cost of reproduction this is impossible; this he shows 
in a table * illustrating the great fluctuations in reproduction cost 





80 So has the Massachusetts Department of Public Utilities contended as to its 
long use of prudent investment as the rate base. See Customers v. Worcester Elec. 
Light Co., P. U. R. 1927C 705. See Bonbright, supra note 10, at 596. 

81 13241. C, C. at 31. This table was made by taking the basic single sum value 
of the O'Fallon as found for June 30, 1919, which was $850,500, and applying index 
figures for rises in wages and prices over the 1919 level. It follows: 





Rate-making 


Period ended Ratio waien 





June 30, 1919 100 $850,500 
Dec. 31, 1920 230 1,825,500 
Dec. 31, 1921 195 1,563,000 
Dec. 157 1,278,000 
Dec. 31, 1923 174 1,405,500 











To the objection that the cost of reproduction theory requires a frequent ex- 
pensive survey as price levels change it has been suggested that a value once found 
can be easily adjusted to any particular date by the simple use of index figures. 
See Dorety, supra note 7; Bonbright, supra note 10, at 604. This is, indeed, adding 





584 HARVARD LAW REVIEW © 


varying with the index of prices. The effect of such fluctuations in 
rate base applied to all the railroads of the United States, assum- 
ing 18 billions as the 1919 value, and allowing for no changes in 
structures, would have been a change to 41.4 billions in 1920, to 
35.1 billions in 1921, to 28.3 billions in 1922, to 31.3 billions in 
1923. The transportation burden upon the country would have 
been correspondingly increased without the investment of a single 
dollar by those who would reap the benefits. But there were in 
that period additions to property of about 4 billions at high prices. 
The fall from 1920 to 1923 would wipe out one billion of that addi- 
tional investment, to the ruin of any road built entirely or largely 
during that period.* 

He next calls attention to the fact that the roads, after their re- 
turn to private control following federal control during the war, 
asked increase of rates based on aggregate recorded investment. 
Less than this was granted and accepted without complaint. In 
1922 a reduction was ordered and was not contested by the car- 
riers. In 1926 carriers in the western district, in asking higher 
rates, which were denied, conceded that traffic probably could not 
bear rates based on more than the recorded investment. In other 
words the railroads have neither had nor asked rates based on 
values swollen in harmony with the rise in the general price level, 
and yet the “ railroads are now in better credit and financial con- 
dition, in all probability, than at any time in their history. The 





only a new estimate element, perhaps no more uncertain than other cost of reproduc- 
tion estimates. There would, of course, have to be many index figures to care for 
the appraisal of the various kinds of labor and material, and it is to be noted that 
index figures are only guesses from supposed facts. If current prices are taken 
from trade catalogs or market quotations they do not, of course, accurately reflect 
what a utility would actually pay for either material or contract work. Observa- 
tion of the ordinary variations when bids are sought for material, machinery or 
construction work is convincing that ordinary quotations are usually, if not always, 
far higher than bids made, and there is wide variation in the bids. The going 
price of labor is better settled, but how much labor will be required to do a job 
is most uncertain of all, which is doubtless the chief explanation of the differences 
in bids. 

In Mamaroneck v. New York Interurban Water Co., 126 Misc. 382, 212 N. Y. 
Supp. 639, 661 (1925), the court was ready to take judicial notice of “‘ Index Num- 
bers of Wholesale Prices, U. S. Department of Labor.” But see the opinion of 
Faris, J., in St. Louis & O'Fallon Ry. v. United States, supra note 76. 

82 That no such roads were built does not affect the theory. In 1893 that 
theory would have ruined the roads built before that period. But Smyth v. Ames 
prevented. 
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standard of service is clearly better than ever before.” Can such 
a situation show any reason for a claim of confiscation? If so, 
then there is now a large measure of confiscation in the case of 
some of the most prosperous railroads of the country, whose se- 
curities of all descriptions find a ready market at most favorable . 
prices. (If this was true in 1923, of course, it is more than sup- 
ported by conditions in 1927 and the beginning of 1928.) Neither 
the country nor the carriers could have endured such a rise in 
freight charges as would have been necessary on such a rate base 
in 1920; as a matter of self interest the carriers would not ask it — 
they would choose confiscation. Finally, as approximately one 
third of the investment in railroad property is represented by com- 
mon stock, two thirds by bonds with fixed returns, such a rise in 
general price level would be reaped three fold by holders of com- 
mon stock, and by the same token such holders would be wiped 
out if there were to be a corresponding drop in price level. There 
must be something wrong with such a theory. A valuation “ based 
on actual, legitimate investment would have many appealing 
features,” but there are difficulties, practical and legal, in the way. 
The fair basic single sum values have therefore been arrived at, 


not by the use of any formula, but after consideration of all rele- 
vant facts and after an accumulation of information, as complete 
as could be secured, of all the history and conditions affecting the 
property. 

Such in outline is the contention of the Commission. It is forti- 


fied by able reasoning and a mass of facts and inferences drawn 
from the observation of the Commission and the evidence in the 
case. Not all the Commissioners are impressed; one regards the 
fears as fanciful. In view of the decisions already made by 
the Supreme Court, what chance has the decision of the Commis- 
sion? If it should stand it would go far to uphold the contention 
of the late Gerard C. Henderson ** that, 


“the constitutional function of the courts should be merely to guard 
against a rule of compensation so outrageous as to shock the common 
sense of justice. ... My plea is that the formulation of principles 
and weighing of policies should be entrusted to an administrative body, 





88 Henderson, Railway Valuation and the Courts (1920) 33 Harv. L. Rev. 902, 
1056-57. 
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acting under general instructions from Congress, and frankly and hon- 
estly basing its conclusions upon considerations of public policy... . 
My hope is that the court may recognize the essential legislative char- 
acter of the problem, and reserve for itself only the modest task of keep- 
ing the legislative discretion within decent bounds.” 


The issue seems to be between public policy declared by Act of 
Congress and kept by the courts within the bounds of justice, and 


frozen rules of private property law ** applied to property devoted 


“to a use in which the public has an interest.” 


It is to be admitted at once that much of the argument of the 


Commissioner would apply as much to other public utilities as to 
the railroads, and further that in the case of other utilities most 
of the courts have not turned a listening ear. The first difference 
one may note in the railroad situation as compared with that of 
other public utilities is that the latter are everywhere vigorously 
‘ striving for a present schedule of rates that will enable them to pay 
a fair return, not on investment, but on the present “ value ” of the 
property. There is no sign that the railroads have any such in- 
tent, for the present at least. There is abundant evidence that 
they have not, except that they will doubtless use their claims to 
higher valuations as an argument against any reduction of exist- 
ing rates. Mr. William W. Cook has pointed out *° that according 
to the thirty-fourth annual report of the Interstate Commerce 
Commission, the par value on October 31, 1920, of all railroad 
stocks and bonds was $19,576,000,000, consisting of $10,684,000,- 
ooo funded debt and $8,982,000,000 stock. Of the latter $4,330,- 
493,806 is held by the railroads themselves. This compares with 
Commissioner Meyer’s estimate that the Commission’s valuation 
of the railroads as of 1919 would be about eighteen billions. In 
other words it is a fair inference that the Commission would ap- 
prove rates which as a whole would yield a fair return, seven or 
eight per cent, on all the stock and bonds outstanding. As the 
bonds on the average carry less than five per cent interest ** there 





84 This is assuming that with private property cost of reproduction is value, a 
very violent assumption. 7 

85 Cook, The Legal Legislative and Economic Battle over ‘Railroad ‘Rates 
(1921) 35 Harv. L. Rev. 30, 46. See also Bonbright, supra note 10, at 618. 

86 A statement issued by the National City Bank of New York, January 1928, 
shows a trend of bond prices since 1900. Until 1915 there was little change in the 
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would be a margin of two or three per cent saved there, which 
could be added to the profits of the stockholders by an increase in 
dividends on the average to twelve per cent or more. If the pros- 
perous roads can prevent any recapture their returns to stock- 
holders would be very much higher than this. It is not believed 
the railroads will venture the public storm that might be raised if 
they undertook to pay dividends in excess of twelve per cent. In- 
evitably there would be a strong demand for reduction of rates, 
and a storm of opposition the railroads would not care to risk if a 
raise in rates were asked when present rates were producing such 
results. The public has a fixed idea that the railroads have been 
granted franchises and the right of eminent domain for the express 
purpose of serving the public, and at the lowest cost consistent 
with efficient service. It is not likely to take kindly to an increase 
in rates in order to add to such dividends as are now possible on 
stock. 

These increased earnings are nothing to fight for unless they can 
in some way be transferred to the pockets of those who are seeking 
them. It is possible that ingenuity may discover ways to do this 
without stirring the public; it is possible that the utilities may wish 
to use them as a surplus or as a “ depreciation reserve” that may 
be drawn on in lean years to come, but the more immediate objec- 
tive of the railroads seems to be to escape the net of the recapture 
clause in the Transportation Act of 1920. If the valuations can 
be boosted high enough there will be no excess earnings to recap- 
ture on even the most prosperous roads. Certainly that was the 
issue in the O’Fallon case, but the district court, as has been seen, 
held that even on the valuation claims of the road the earnings 





price level. During the period 1915-20 there was a marked downward trend in the 
curve. Since 1920 it has risen rapidly until now bond prices stand at a posi- 
tion almost as high as at any previous date. This, of course, means low inter- 
est, averaging in 1927 on ten high-grade rails, 4.11 per cent, and this in the face of 
the fact that the total new bond issues for 1927 reached the record figure of 
$1,500,000,000. Except for municipals the rail issues sold on the most favorable 
terms. Whatever the courts may do for the “ depreciated dollar ” in public utility 
valuation, the bondholder takes for his share almost the same number of dollars 
he received in 1900. The stockholder seems to stand to be protected against the 
fallen dollar in three ways, from the higher valuation figure, from the increased 
rate (six per cent in the Consolidated Gas case, 212 U. S. 19 (1909), seven or eight 
per cent in the McCardle case, 272 U. S. 400 (1926)), and from the profits on the 
bond interest of 4.11 per cent. 
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justified the order of the Commission. In this matter the rail- 
roads might take a leaf out of history. More than once resistance 
to moderate efforts to control has resulted in drastic, often unjust, 
measures, bad for the utilities and the public alike. The public, 
it must be admitted, is not always generous and sweetly reason- 
able; it was not in Smyth v. Ames, and perhaps deserves some of 
the consequences of its unfair contentions. But mutual good will 
and fair treatment are necessary to the satisfactory life of each 
party, and justice and generous dealing may in the end bring 
better returns than insistence on the pound of flesh. It is at least 
arguable that the railroads may be wise in their generation if they 
accept in good faith this recapture clause as a means of helping the 
weaker lines, while allowing a generous return to the stronger, and 
thus giving to the country as a whole “ an adequate national sys- 
tem of railway transportation, capable of providing the best pos- 
sible service to the public at the lowest cost consistent with full 
justice to the private owners.” 

The argument of the Commission bases itself largely on the fact 
that the Transportation Act of 1920 inaugurated a “ new era.” 
Commissioner Hall in his dissent would leave needed changes to 
legislation. It may be asked next whether legislation can make 
the needed changes. The writer has elsewhere discussed the con- 
stitutionality of statutory regulation of the rate base.*’ As to 
future investments it would seem that such regulation, unless re- 
strained by franchise or other contract grants, should be constitu- 
tionally possible. As to past investments the right depends upon 
how far the courts will insist that public utility property is private 
in its nature. Munn v. Illinois still stands as to the right to make 
reasonable regulation of compensation for the use of such prop- 
erty. It is a fair argument that reasonableness should be the test 
in the case of regulation of the capital investment on which com- 
pensation is based. Without control over the base, control over 
the rate is a lame affair. The long practice in Massachusetts to 
limit the base to prudent investment as evidenced by authorized 
security issues has acquired almost the force of common law. It 
will be significant to see how the Supreme Court disposes of the 
Massachusetts cases,** and of the cases that may come up from the 
few states having statutes prescribing a definite valuation base. 





&7 See Goddard, supra note 3, at 785. 88 See notes 35 and 37, supra. 
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If the Supreme Court leaves room for public policy in the case of 
the rate base, as it has in the case of the rate, then there is room 
for legislation. 

Finally, do railroads so differ from local utilities — gas, elec- 
tricity, water— as to justify a different valuation treatment? 
That there are differences is apparent.*® With local utilities each 
case stands on its own facts. Rarely are there competing utilities. 
Even the national telegraph, telephone, and express businesses are 
practically monopolies. But there are often many railroads to 
which a single set of rates must apply. Between Chicago and St. 
Paul and Minneapolis there are at least five competing lines, some 
in much more favorable position than others. Other illustrations 
are everywhere. Recapture is an attempt to enable the weakest to 
live, and yet restrict the strongest to a fair return. The fact that 
some roads are strong, others weak, that all competitors must per- 
form the same service at the same rate on peril of losing the busi- 
ness, that the public interest demands that all be allowed to earn 
enough to justify efficient operation and none to earn and keep an 
exorbitant amount, those and other considerations have led to 
legislation peculiar to railroads, which has been upheld by the 
courts. Consolidations of competing lines might solve the prob- 
lem, but signs are lacking that either the public or the roads will be 
willing to work out this solution on any plan of either that the 
other could accept. Some adjustment not called for in most local 
utilities cases must be made here. Cost of reproduction seems to 
make the trouble many fold worse. Some other fair value, plus 
recapture, offers a way out. 

The hypothetical impossibilities in cost of reproduction are 
much greater in the case of railroads than in any other. To repro- 





89 Hand, J., whose early out and out declaration for the cost of reproduction 
theory has been noted, in Consolidated Gas Co. v. Newton, 267 Fed. 231, 238 (S. D. 
N. Y. 1920), is “ aware, also that in the case of railways the principle of repro- 
duction cost presents most baffling problems, perhaps fatal to its application.” See 
also In re Achison, T. & S. F. Ry., P. U. R. 1916A 594, 635 (Mo.). In St. Louis 
and O’Fallon Ry. v. United States, supra note 76, Faris, J., flatly takes the position 
that the valuation of railroads under the Acts of Congress both for rate making and 
for recapture purposes is on a different basis from the valuation of local utilities, 
and that the methods of the Interstate Commerce Commission were correct and 
the only possible ones. Either prudent investment or cost of reproduction would 
lead to results both extravagant and ruinous to the public and ultimately to the 
railroads. 
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duce any other utility the railroads are there to carry men and sup- 
plies. The cost of building the local utility new could be kept in 
reasonable bounds — not so with the railroads. The cities and in- 
habited country themselves are unthinkable without the railroads. 
To reproduce them if they did not exist would be the Union Pacific 
case over again, a huge cost per mile which no one would contend 
should be taken as a rate base. Moreover, in the case of a rail- 
road, the would be purchaser has no choice between the purchase 
of an existing line and building a line new. New construction on 
any large scale is of the past. For the future building will be, must 
be, by gradual extensions of existing lines. The exceptions are so 
trifling as to have no effect upon the general truth. What a pur- 
chaser would have to pay for a railroad depends on many things; 
it does not depend upon what it would cost him to build another 
road.*° Toa greater or less extent this is true of other public util- 
ities, in some cases not at all. Is this difference fundamental 
enough to justify a different handling of the valuation problem? 
The answer must come from the Supreme Court, but it may be 
noted that it will not answer it as an abstract question; **. it is sug- 
gestive that among other differences, the needs of the country, and 
what the traffic will bear, have been considered in a number of rail- 
road cases — both by the Commission and by the Supreme Court 
— in a way that would not be likely in the case of utilities other 
than railroads.” 

Can valuation in the ordinary rate case be different from 
valuation in a recapture case? A writer, who was of counsel in the 
Ben Avon case in a recent article on that case ** has considered 
the question. He admits that “a recapture order, considered by 
itself, appears to be an exercise of judicial rather than legislative 





90 As examples, see the contest for control of the Northern Pacific by the Hill 
’ and Harriman interests, the recent efforts at control by the Van Sweringens, or the 
very late efforts of the president of the Delaware and Hudson and allied interests. 
At the opposite extreme consider the low price that would have been enough to 
secure stock control of the New York, New Haven, and Hartford, or the Chicago, 
Milwaukee, and St. Paul. Cost of reproduction was out of the picture. 

91 United States v. Los Angeles & Salt Lake R. R., 273 U.S. 299 (1927). 

92 See (1923) 36 Harv. L. Rev. 897. The most-notable cases are The New 
England Divisions Case, 261 U. S. 184 (1923), and Dayton-Goose Creek R. R. v. 
United States, 263 U. S. 456 (1924). 

98 253 U.S. 287 (1920). See Brown, supra note 50. 

94 Buchanan, supra note 50. 
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power,” and that possibly the courts in review of the evidence 
would be limited to considering whether there was substantial evi- 
dence, and could not substitute their judgment for that of the 
Commission as to the weight of the evidence. The action of the 
district court that has already passed upon the O’Fallon case 
shows that this is possible, if the recapture order even on the valua- 
tion claims of the road is not confiscatory. But if on the valuation 
claim of the railroad there might be what the court deems con- 
fiscation, would not the court then find it necessary under the rule 
in the Ben Avon case to consider the law as well as the facts 
involved? The Supreme Court has not yet applied the doctrine of 
that case to findings of the Interstate Commerce Commission,°*® 
but if it shall do so it would seem that on any order involving pos- 
sible confiscation the Court will review the whole valuation posi- 
tion of the Commission. The writer referred to concludes that 
“correctness in fact as well as in law of a valuation for recapture 
purposes should be inquired into.” °° 

But if public policy justifies treating the railroads:of the country 
as in effect one great system, if the courts justify such adjustments 
between individual carriers and between carriers of different sec- 
tions of the country as have been noted above, if under the pro- 
posed valuations of the Interstate Commerce Commission the 
complaining roads are in the enjoyment of more than enough to 
care for all other demands and to pay interest on outstanding 
bonds, secure all needed capital additions on favorable terms and 
in abundance, and have a net operating income sufficient to pay 
handsome dividends on all stock outstanding,*’ with a substantial 





95 See (1926) 25 Micu. L. Rev. 178; (1927) ibid. 273; (1927) ibid. 288; (1926) 
39 Harv. L. Rev. 880. 

%6 Buchanan, supra note 50, at 1065-66. 

87 Not all the valuations will do this. While securities are not value, and have 
often been held to be little evidence of value, yet they will obtrude themselves, 
and if they have been fairly issued and applied, will influence decisions. See 
Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362 (1894). In the recent Salt 
Lake case, 273 U. S. 299 (1927), Charles E. Hughes, who as Mr. Justice Hughes 
wrote the opinion in the Minnesota Rate Cases, 230 U. S. 352 (1920), and in many 
another valuation case, laid special emphasis on the fact that the road had out- 
standing bonds of $56,274,000 and a property investment according to its books of 
$76,391,598, on the very date that the Commission had valued the road at $45,200,- 
ooo. The road might well have pleaded for prudent investment valuation pure 
and simple, for much of its cost had been swept away by floods that had compelled 
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amount to carry to surplus and to add to the doubtfully justifiable 
large depreciation reserve — if all these conditions are found, will 
the Court hold that the Constitution requires the overturning of 
valuation findings that make all these things possible? 

The considerations for the position of the Commission are not 
fully the cold logic of which some. constitutional decisions are 
fabricated. It may be that on the basis of bare private property 
law they will not stand. But neither would Munn v. Illinois, nor 
many another decision hoary with respectable age. But they are 
practical considerations of public welfare and a just regard for the 
protection of property, as they appear to a Commission rich in ex- 
perience from dealing at first hand with these immensely impor- 
tant questions. It is to be hoped that the final arbiter will not deal 
with them as a mere application of stare decisis, but will try to 
reach a result which shall fully recognize all that is reasonable in 
the demands of the utilities, and try to reconcile that with a rule 
of law that shall be conformable to the best interests of the public 
for whose service these utilities are granted great privileges, in 
return for which the public has a right to ask the best service at 
the lowest reasonable cost.** 

Edwin C. Goddard. 


UNIVERSITY oF MicHicAN LAw SCHOOL. 





a relocation and building anew of many miles of the line. Doubtless there will be 
other valuations totaling less than outstanding securities but, as seen, in the coun- 
try as a whole the valuations are likely to come very near to the face value of rail- 
road securities. 

98 It is, of course, to be recognized that a policy that denies a generous 
return for efficient service, and by liberal rates allows rewards for invention and 
improvements, is not reasonable, and defeats itself. It is time to give more heed 
than has yet been given to that part of the formula of Smyth v. Ames which 
allows the company to ask a fair return upon the value of that which it employs 
in the public service, and the public to demand that no more be exacted from it 
than the services rendered are reasonably worth. Both parties have sinned. The 
people in 1898 were not willing to grant to the utility a fair return, the utilities in 
1928 are not willing to exact no more than the services are reasonably worth. 
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THE PROBLEM OF VALUATION 





THE ECONOMIC MERITS OF ORIGINAL COST AND 
REPRODUCTION COST * 


HE likelihood that the Supreme Court will soon be called 
upon to accept or reject the basic principles of valuation laid 

down by the Interstate Commerce Commission, in its pending val- 
uations of the railroads, brings to a climax the long standing but 





* This article is a modification and revision of a paper read before the American 
Economic Association at its meeting in Washington, December 29, 1927. The 
original paper, together with other discussions of the same topic will later be 
published in the Proceedings of the Association for 1927. Since the manuscript was 
prepared, I have read Professor Goddard’s preceding study of the same problem. 
Professor Goddard raises one intriguing question on which I should like to com- 
ment, as I have given it no attention in the present article — the question, namely, 
whether the Supreme Court may not properly draw a distinction between the 
valuation of railways and the valuation of local utilities, in order to escape the 
necessity of overthrowing the Interstate Commerce Commission’s railway valua- 
tions on the ground that they violate the precedent in favor of reproduction cost 
set by the McCardle and the Southwestern Bell Telephone decisions. For reasons 
stated by Professor Goddard I think it not at all unlikely that the Court will 
make just this distinction. But I should regard it as an exceedingly unfortunate 
one, if its effect will be to strengthen the precedent for the use of reproduction 
cost in the case of the local utilities. For it is precisely in connection with the 
local utilities that the prudent investment basis has most promise of successful 
application. This is so because the local utilities are largely non-competitive and 
because, therefore, it is more feasible to adjust their rates of charge so as to secure 
a standardized and stabilized return on a fixed rate base. While, for reasons 
stated in the present article, I believe that the prudent investment basis can be 
adapted to the railway field, and that even there it is far more likely to succeed 
than the alternative, reproduction cost, I am still of the opinion that its clearest 
and most significant advantage is in connection with the non-competitive local utili- 
ties rather than with the large, semi-competitive railway systems. Nevertheless, 
the distinction that is suggested by Professor Goddard is one that is likely to appeal 
to judges who approach the question as a problem in constitutionality rather than 
as a problem in the effective development of the railway systems. Since most of 
the railways have not yet earned more than a fair return on their estimated pru- 
dent investment, a valuation based on this principle would not require them to 
suffer a reduction of earnings already realized —it would simply prevent too 
exhuberant an increase in earning power. Many local public utilities, on the other 
hand, especially many electric light and power companies, have doubtless already 
reached an earning power far in excess of a fair return on their prudent investment. 
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still unsettled controversy between advocates of “prudent in- 
vestment ” or historical cost, and advocates of “ present value ” 
or reproduction cost, as the proper basis of rate control. 
Within the last year or two the issue has become fairly definitely 
drawn as between the Interstate Commerce Commission, which 
has accepted in principle the former base,’ and the carriers, 
which contend for the much higher valuations required by the 
latter base.’ 

At the outset of this discussion it is essential to distinguish be- 
tween two aspects of the problem that should always be kept dis- 
tinct but which have not been kept distinct except by a few of the 
recent writers on valuation. The one aspect is that of the fairness 
of any given rate base to existing investors who have contributed 
their capital prior to the establishment of a definite standard of 
rate control; the other aspect is that of the effectiveness of the rate 
base as a means of securing adequate public service at reasonable 
rates. The former phase of the problem is simply that of ex post 
facto regulation. It arises because in this country we have put the 
cart before the horse by encouraging the investment of vast 


amounts of capital in our public service enterprises without com- 





The application of the prudent investment principle to them would require drastic 
reduction in earnings and possibly in dividends — a requirement that smacks much 
more of “ confiscation” than would an order simply preventing any considerable 
future increase in the return on investment. 

1 Excess Income of St. Louis & O’Fallon Ry., 124 I. C. C. 3 (1927), sustained in 
St. Louis & O’Fallon Ry. v. United States, 22 F.(2d) 980 (E. D. Mo. 1927). The 
Supreme Court was able to avoid the issue in United States v. Los Angeles & Salt 
Lake R. R., 273 U. S. 299 (1927). 

2 It is true that neither in the O’Fallon case nor in the other recent railroad 
valuation proceedings has the issue between prudent investment and reproduction 
cost been drawn as clearly as one might desire for purposes of scientific analysis. 
For on the one hand, what the Interstate Commerce Commission has approved is 
a compromise valuation in which are added together land values based on the cur- 
rent prices of adjacent real estate, values of old structures based on pre-war repro- 
duction costs, and values of new structures based on estimated or recorded actual 
costs; while on the other hand, what most of the carriers have contended for is a 
valuation in which current reproduction costs are given not sole consideration but 
simply dominant consideration. But the Commission on its side has defended its 
strange hybrid of pre-war and post-war prices on the ground that it results in 
practice in a rough approximation to historical cost, while the carriers on their 
side have based their objections to the Commission’s valuations largely on economic 
arguments in support of reproduction cost — arguments which, if valid at all, are 
just as conclusive against the use of a compromise rate base as they are against 
an out-and-out acceptance of the historical-cost principle. 
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ing to any prior agreement with investors as to the basis on which 
their returns may be restricted.* In consequence, all of our dis- 
cussions, especially our legal discussions, of public utility valua- 
tion are dominated by considerations of fairness to investors — 
considerations that would have little relevancy if only the basis of 
regulation had been set at the beginning, so that prospective in- 
vestors would have been free to withhold their funds from the regu- 
lated enterprise if they had deemed the governmental restrictions 
too severe. Of course it is now too late to reverse the historical 
order of investment first and regulation afterwards, and it is there- 
fore necessary to take into account the ex post facto effect of any 
rate base that we may now desire to introduce. But the two prob- 
lems should always be kept distinct for analytical purposes, and to 
this end I shall divide the following discussion into two parts, the 
first part considering the relative merits of the two bases of valua- 
tion quite without reference to the problem of fairness to existing 
investors, and the second part discussing the extent to which our 
conclusions as to a sound economic policy for the future should be 
modified by considerations of justice to the present holders of rail- 
way securities. 


THE MERITS OF PRUDENT INVESTMENT VERSUS REPRODUCTION 
Cost EXCLUDING THE PROBLEM OF FAIRNESS TO EXISTING 
INVESTORS 


Considerations of fairness to investors being expressly excluded 
for the time being, what are the tests by which one may choose be- 
tween the two rival rate bases in question? Without attempting to 
be exhaustive, one may apply the four following tests as covering 
the more significant points for consideration. First, the effect of 
the rate base on railway credit — on the ability of the railways to 
finance their capital requirements on terms of the lowest yield to 
investors. Second, the economy and feasibility of measuring and 
applying the rate base. Third, the effect of the rate base on the 
efficiency of railway operation and construction. Fourth, the in- 
fluence of the rate base on the charges for railway service and its 





3 The oft quoted common law doctrine of an implied agreement to serve the 
public at a “reasonable” price gives a standard so vague as to mean almost 
nothing at all. 
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consequent effect on the volume of traffic. Each of these four as- 
pects of the problem will be considered in turn. 


1. Relative Merits of Prudent Investment and Reproduction Cost 
as a Means of Attracting Capital 


Barring the question of fairness to investors, the one point that 
is most frequently urged in favor of prudent investment is that its 
use will make possible the attraction of capital at the minimum 
rate of interest. But this is also the one point that is most fre- 
quently urged in favor of reproduction cost. The case for the 
former standard of valuation rests on the greater stability and pre- 
dictability of income that is supposed to result from the applica- 
tion of actual cost. Most investors, it is argued, greatly prefer 
security of income to opportunity for speculative gains coupled 
with risk of corresponding loss. This fact is abundantly proved by 
the overbearing preference of investors for bonds and other fixed 
interest bearing securities rather than for common stocks. It is 
further attested to by the generally recognized fact that gilt-edge 
securities can be sold at a premium that exceeds the mere acturial 
value of the relative freedom from risk of such issues. Reasoning 
from this premise, the supporters of actual cost contend that in- 
vestors will prefer to invest in a railway which is permitted under 
all circumstances to earn a stated return on its contributed capital, 
rather than to invest in a similar enterprise which may yield far 
greater returns if price levels go up but far smaller returns if price 
levels go down. 

This argument for actual cost derives further support from the 
fact that the uncertainties of the reproduction cost base are not 
confined merely to the risk of changing price levels. They are en- 
hanced by the very indefiniteness of the term “ reproduction cost,” 
and by the wide differences of opinion that may prevail between 
appraisers as to what that cost really is. Today the cost may be 
estimated at one figure. But who knows what the estimate may be 
when new appraisals are made by new engineers? Add to these 
two elements of uncertainty the further fact that the great expense 
of physical valuations make it impossible to re-appraise except at 
infrequent intervals, and one has a still further item of risk arising 
from the uncertainty as to when a new appraisal and a new rate 
revision will take place. : 
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No one can fairly deny that these points constitute a strong case 
for the use of actual cost. How then, do the advocates of the rival 
basis of reproduction cost meet the issue that has just been raised? 
It is significant that within the last few years the nature of their 
reply has been materially shifted. Formerly the argument was 
made that only by the use of a rate base like reproduction cost, 
which permits railway investors to take advantage of the unearned 
increment in land values, could capital be induced to flow into 
regulated enterprise rather than into competitive industries. As 
long as other fields of investment are permitted to hold out the lure 
of a possible unearned increment, railway enterprises, it was 
argued, must be free to hold out the same lure. It is significant 
that one seldom meets with this form of argument today, for its 
shallowness must be apparent to anyone who is in the least familiar 
with the capital market. It is true that some kind of a balance of 
advantages must be preserved between the market for railway se- 
curities and the market for other securities, but it by no means fol- 
lows that these advantages need to be of the same nature in both 
cases. The United States government in selling three and one half 
per cent bonds is under no necessity of attaching to these instru- 
ments the same speculative bait that must be attached to an issue 
of oil stock appearing on the market at the very same time. Sim- 
ilarly, there is no reason why railway and utility bonds and stocks 
cannot be made attractive by measures that guard the investor 
against the risk of decrements just as well as by measures that 
offer him the possibility of increments. 

Recognizing the weakness of their previous position, supporters 
of reproduction cost have more recently shifted their line of attack 
and have adopted the strategy of meeting their rivals on their own 
ground. What they now emphasize is that the much vaunted 
stability arising from the use of actual cost is an illusion —a 
mirage resulting from our proneness to think in terms of pecuniary 
values rather than in terms of purchasing power. For a return 
that is constant in terms of dollars and cents is highly inconstant 
in terms of commodities that can be bought with these dollars and 
cents. Only the latter type of constancy is really a virtue, but that 
can be obtained, not by a rate base which remains fixed, as does the 
prudent investment, but only by a measure which expands and 
contracts with changing price levels. 

As a criticism of the use of prudent investment in its usually ac- 
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cepted form the above argument must, I think, be conceded to 
have much force. As a defense of the alternative rate base, repro- 
duction cost, it breaks down dismally. There are two reasons for 
the breakdown. In the first place there is the fact, repeatedly 
emphasized by defenders of prudent investment, that no stabiliz- 
ing of security incomes on the basis of purchasing power rather 
than on the basis of pecuniary yield is possible as long as railway 
capitalization is composed so largely of bonds and preferred 
stocks with income claims fixed in terms of dollars. Just as long 
as this capitalization remains outstanding, the use of a rate base 
like reproduction cost, which shifts the valuation of the entire 
property up and down with changing price levels, would result 
simply in causing the incomes on common stocks to fluctuate more 
wildly than ever, while leaving the incomes on senior securities 
fixed in terms of money as always, or else subject to the uncer- 
tainties of a default and a corporate reorganization. Certainly 
this contingency does not offer a tempting prospect to anyone 
whose interest lies in stabilizing the real incomes earned on railway 
securities. 

Supporters of the principle of reproduction cost have not been 
able to ignore this counter-attack based on the financial structure 
of railway and utility corporations. They have replied, however, 
that the same split up of income claims into bonds, preferred 
stocks, and common stocks, takes place in unregulated enterprises, 
with the result that the common stockholders in these enterprises 
must bear the brunt of all changes in price levels, and they have 
asked why the investors in railway and utility securities should be 
subject to any different rule. It would seem hardly necessary to 
point out that such a retort simply begs the whole question. This 
question is whether the use of actual cost or of reproduction cost 
will result in a closer approximation to the ideal, accepted by both 
sides, of a stabilized return as a means of attracting capital at 
lowest possible yield. The mere fact that no such stability pre- 
vails with respect to the securities issued by competitive industries 
is wholly irrelevant. 

But there is a second weakness in the position of those who de- 
fend reproduction cost on the ground of its effectiveness in stabiliz- 
ing real incomes. For there is a discrepancy —in many cases 4 
wide discrepancy — between changes in the index of the cost of 





MERITS OF ORIGINAL COST AND REPRODUCTION COST 599 


living and changes in a rate base measured by cost of reproducing 
the railway property. If the return on railway investments is to 
be stabilized in such a way as to compensate for changes in the 
purchasing power of the investor’s income, then the use of repro- 
duction cost as a device to secure this stability can be effective 
only on the assumption that changes in the costs of railway and 
utility construction correspond fairly closely to changes in the cost 
of living. Have we good reason to believe that this close corre- 
spondence exists? On the contrary, our experience points to 
highly significant divergences. For example, the Interstate Com- 
merce Commission, through its Bureau of Valuation, has come to 
the conclusion that during a period of twenty years prior to 1914, 
costs of railway construction remained approximately stable de- 
spite a rise of about thirty per cent in the index of wholesale com- 
modity prices.* This result is explained on the ground of the 
gradually improving technique of railway construction. The same 
discrepancy between changes in general price levels and changes in 
construction costs has been shown to prevail with respect to local 
public utilities. In a recent study ° are published estimates, se- 
cured from various sources, as to recent changes in the unit costs 
of utility construction. Between the years 1913 and 1925, when 
the Bureau of Labor’s all commodity index of wholesale prices 
showed a rise of 58.7 per cent, these estimates indicate an increase 
in construction costs of 67 per cent for telephone properties, 78 
per cent for electric light and power systems, 102 per cent for 
electric railways, 130 per cent for artificial gas properties, and 133 
per cent for water supply systems. 

It is to be remembered, moreover, that these observed differ- 
ences refer simply to the discrepancy between general price 
changes and changes in the costs of reconstructing substantially 
identical railway and utility properties. If the basis of rate con- 
trol is taken to be cost of reproducing not the identical plant, but 
rather the service, by means of the most modern types of ma- 
chinery and construction — and this is precisely the type of repro- 
duction cost which most economic theorists support as in harmony 





4 Excess Income of St. Louis & O’Fallon Ry., supra note 1, at 41-42, citing 
Texas Midland R. R., 75 I. C. C. 1, 140 (1918). 

5 Raver, Index Numbers of Public Utility Construction Costs (1927) 3 J. oF 
Lanp AnD Pus. Utix. Econ. 343, 359. 
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with the theory of competitive prices — then the discrepancy be- 
tween changing general price levels and changing returns to in- 
vestors would be far greater. A single important improvement in 
the technique of production, such as has already resulted from the 
development of the steam turbine, or the introduction of giant 
generating units, might well require companies equipped with the 
older machinery to submit to a rate reduction that would wipe out 
a large part of the stockholders’ equity; and this would occur with- 
out any change in the index of the cost of living. Certainly income 
stability is the last thing that could be claimed for a rate base of 
this type. 

In pointing out what I believe to be the two fatal weaknesses in 
the case for reproduction cost as an income stabilizer, I have no 
desire to overlook the fact that the alternative base of prudent in- 
vestment, in its generally accepted form, is not exempt from the 
same criticism. It is true that if a choice must be made between 
prudent investment in its unmodified form and reproduction cost 
then the former basis is likely to result in a less serious fluctuation 
of real incomes than is the latter basis. But one should not rest 
content to make this choice of evils without seeking a way out of 
the dilemma. A possible way lies open. It is to accept the stand- 
ard of prudent investment but to make the measure of that invest- 
ment, not the historical money cost but the historical real cost. 
In other words, the rate base might be made to vary, not with 
changes in the cost of railway construction but rather with changes 
in an index of the cost of living. This revised measure of prudent 
investment, however, should be used only to the extent that the 
capitalization of the railways is also modified so that the incomes 
payable to the various security holders can be adjusted for the 
changing price level. There are two possible ways of securing 
this result. The one is to call in all bond and preferred stock is- 
sues, and to issue instead nothing but common stock, on the pre- 
cedent of our commercial banks. The other and more plausible 
way is to continue to sanction the issuance of various classes of 
preferential securities, but to make the interest on these issues 
payable in terms of purchasing power rather than in terms of a 
fixed number of dollars. 

No opinion is ventured here as to the feasibility of so radical 
a readjustment in the capital structures of our railways. Many 
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will doubt whether such a wholesale reorganization would be 
feasible except, perhaps, as a gradual development over a period 
of years. Others will hold that even if this change in capitalization 
were possible, it would not be desirable, because investors are so 
habituated to bonds payable in a fixed number of dollars that they 
would be reluctant to buy securities payable in purchasing power. 
Doubts of this nature may or may not be justified. The point to 
be emphasized here is simply that if we are serious in our insist- 
ence that rate control must be so developed as to stabilize real 
incomes, then we must resort to a very different means of accom- 
plishing our object from the wholly ineffective means suggested by 
the supporters of the doctrine of reproduction cost. It is not at all 
likely, however, that defenders of reproduction cost will accept 
any such compromise as is here suggested. For they have other 
reasons, soon to be discussed, for desiring an unconditional accept- 
ance of their particular type of rate control. By means of a re- 
production cost base they hope to secure for the investors a rough 
approximation to a stabilized real income at the same time that 
they secure for the shipper the advantages of what they call a 
“competitive price.” This attempt to hit two birds with one stone 
is a laudable and sportsmanlike attempt in principle. But unfor- 
tunately it is doomed to failure in this case, for the two birds hap- 
pen to be sitting on such widely distant branches that they cannot 
both be hit even by a blunderbuss. 

Before leaving the subject of the case of attracting capital as a 
test of the rate base, it is necessary to consider one further objec- 
tion raised by critics of prudent investment. This objection is 
that in a period of falling prices, during which the cost of repro- 
ducing a railway may fall far below its original cost, the public 
could not be counted on to live up to its agreement to allow a re- 
turn on the higher actual cost; * for with other prices falling, the 
pressure of public opinion in favor of a corresponding reduction of 
railway rates would be too strong for administrative bodies, and 
even for the courts, to withstand. It follows, therefore, that the 
assurance of income stability which the actual cost basis seems to 
provide is specious rather than real and that investors, if they are 





® Dorety, The Function of Reproduction Cost in Public Utility Valuation and 
Rate Making (1923) 37 Harv. L. Rev. 173, 183. 
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intelligent, will not easily be induced to buy railway securities on 
any such dubious understanding. 

This argument is not without force and it deserves a far more ex- 
tensive discussion than the space of this article permits. I believe, 
however, that its significance is greatly exaggerated for the fol- 
lowing reasons. In the first place, the uncertainty as to whether 
a basis of valuation, when once adopted, will be adhered to by the 
public through thick and thin, regardless of which foot the shoe 
pinches, is an uncertainty that cannot be avoided no matter what 
particular method of valuation is accepted. If actual cost be 
adopted, there is the question whether political pressure may not 
require a shift to cost of replacement when that figure is the 
lower one; if cost of reproduction be adopted, there is the con- 
verse question whether actual cost may not be insisted upon when 
the current prices are higher than historical prices. It is argued, 
to be sure, that public pressure in the latter case will by no means 
be as insistent as in the former case, since high railway rates 
can be more easily borne in a period of high general prices than 
in a period of low general prices. But if anyone makes that argu- 
ment let him look at conditions prevailing at this moment in the 
railway field. Despite the fact that we have been passing through 
a period of prosperity and of high prices unexampled in the his- 
tory of this country, not only have the railways been refused the 
right to earn anything approaching a current rate of return on 
their estimated reproduction cost, but a large group of them has 
admitted before the Interstate Commerce Commission that, even 
if they were to receive official permission to earn such a return, 
they would be unable to do so because of the fact that the traffic 
would not bear rates sufficiently high to secure this object.” The 
editor of the Railway Age, in an editorial supporting some form 
of compromise between the Commission’s valuations and a value 
based on current reproduction cost writes, 


“It is highly improbable that it would ever be possible to get the rail- 
ways to agree to seek an advance in rates sufficient to give a so-called 
fair return on a reproduction cost valuation. Their managers would 
know that if they did so they would encounter the united opposi- 





7 Revenues in Western District, 113 I. C. C. 3 (1926): See also Excess Income 
of St. Louis & O'Fallon Ry., supra note 1, at 32. 4 
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tion of regulating commissions and shippers, and would arouse public 
sentiment more hostile than ever existed before. Railway officers fully 
realize that rates should be made not only in accordance with what the 
traffic will bear, but also in accordance with what public sentiment will 
stand.” § 


Needless to say, the failure of public opinion and of traffic de- 
mands to support a return on reproduction cost does not justify 
the defenders of prudent investment in assuming that a return on 
their rate base will always be allowed. There are reasons for 
thinking, however, that greater assurance can be given to in- 
vestors as to the maintenance of a return on actual cost than can 
be given as to a return on reproduction cost. For the use of the 
actual cost principle makes it feasible for the government to allow 
railways to earn during times of prosperity a return in excess of 
a fair rate of income, the excess to be reinvested in the property 
as a surplus which will help to insure the maintenance of estab- 
lished earning power and dividend distributions, but without being 
added to the rate base on which future returns must be calculated. 
The great protection that these large reserves would give security 
holders will be readily admitted. But as long as cost of reproduc- 
tion, or any so-called “present value” principle is adopted, it 
becomes very difficult, if not impossible, to distinguish between 
capital that is entitled and surplus that is mot entitled to a return.° 
This being the case, the public will naturally and properly be 
reluctant to allow the excess earnings necessary to establish these 
reserves. 


2. Administrative Convenience as a Test of the Two Bases of 
Rate Control 


The second test of a desirable basis of rate control is the econ- 
omy and convenience of administration. Important as this con- 
sideration is, it may be treated very briefly here, for it is a subject 


8 (1927) 83 Ramtway AGE 1147. 

® Consistently with its announced standard of “ present value ” as the rate base, 
the Supreme Court has held that no distinction should be made between property 
built up out of excess earning and property constructed from capital contributions 
or from funds however else acquired. Board of Pub. Util. Comm’rs v. New York 
Tel. Co., 271 U. S. 23 (1926); Galveston Elec. Co. v. Galveston, 258 U. S. 388 
(1922). 








604 HARVARD LAW REVIEW 


far less controversial than are many of the other problems. In- 
deed, most advocates of reproduction cost are themselves quite 
ready to concede that the difficulties of estimating and keeping 
their rate base up to date are far greater than are involved in the 
application of the prudent investment base. Why this is so is 
familiar to every student of public service regulation. Reproduc- 
tion cost involves the necessity of recurrent physical valuations. 
These valuations are exceedingly expensive; they are necessarily 
based on highly speculative and even hypothetical assumptions; 
and they become obsolete with changes in price levels, and with 
the development in the technique of construction. All this in- 
volves very heavy direct expense both upon the government and 
upon the railway. But the direct expense, heavy as it is, consti- 
tutes the least serious of the objections. Far more serious is the 
drain of energy imposed upon the regulating commission and upon 
the carrier in fighting out the many disputes that must constantly 
arise where so indefinite and hypothetical a standard of rate con- 
trol is adopted as is indicated by the term “ reproduction cost.” 
The unfortunate result of this state of things is that regulation 
tends to become, not a codperation between the government and 
the utilities in attaining the common goal of public service, but 
rather a perpetual quarrel. 

It is doubtless true, as advocates of reproduction cost point out, 
that once the initial valuations of railway and utility property 
have been prepared and judicially approved there will then be 
much less difficulty in keeping them up to date by the use of index 
numbers, which can be applied to the inventories of physical prop- 
erty without the necessity of complete engineering reappraisals. 
But let no one be deceived as to the simplicity of this process, for 
there are many highly important items in a reproduction cost valu- 
ation which simply cannot be brought up to date by the application 
of.index numbers. There is the item of “ going value,” which the 
carriers insist on including in any appraisal of their property. 
There is the factor of depreciation, which the Supreme Court, 
yielding to the reiterated arguments of public utility counsel, has 
intimated cannot be measured by annuity or straight-line tables, 
but only by actual inspection. There is the allowance for obsoles- 
cence, which must be fully deducted if reproduction cost is taken 
to mean cost of reproducing the service rather than cost of repro- 





> Se ee ee wi et 





MERITS OF ORIGINAL COST AND REPRODUCTION COST 605 


ducing the identical property. No simple or automatic formulas 
can ever be devised by which to compute these items. They will 
always be largely matters of expert opinion rather than of objec- 
tive scientific test. And, this being so, they will always constitute 
a bone of contention to interfere with the spirit of codperation be- 
tween the regulating commission and the railway.” 





10 Tt is not to be denied that.some of the uncertainties in the determination of a 
reproduction cost base are not removed by the adoption of an actual investment 
base. This fact has been emphasized by Professor Daniels in a recent address in 
which he defends the “ present value ” standard of rate control. PROCEEDINGS OF 
THE Connecticut Socrety oF Civit ENGINEERS (1927) 32. He notes particularly 
that the deduction from the rate base, and from the annual gross earnings, of 
proper amounts for depreciation is called for even under the historical cost theory, 
and he suggests that the uncertainties as to the proper amounts of deduction may 
result in almost if not quite as much dispute about the “ reasonable return ” under 
the prudent investment doctrine as arise under the “present value” doctrine. 
Professor Daniel’s comments are doubtless well taken in so far as they show that 
not even the prudent investment base permits of perfectly automatic administra- 
tion, free from the possibility of dispute. But he seems to overlook the fact that 
the investment base, even with respect to the puzzling problem of depreciation, 
offers far greater possibilities than does reproduction cost for narrowing the 
range of the dispute. A full discussion of this point cannot be undertaken here as 
it would require an extended treatment of the subject of depreciation. Suffice it to 
say that, under the historical cost principle, the adoption of financially conservative 
rules of thumb with respect to depreciation — rules which concededly do not lead 
to objective accuracy in the measurement of the amount of depreciation — is far 
more practicable than under the “ present value” doctrine. This is so because, in 
accordance with the historical cost principle, an over or under allowance of de- 
preciation as a deduction from annual gross earnings may be offset by a correspond- 
ing over or under allowance of depreciation as a deduction from the rate base. 
Indeed, with respect to large properties with diversified assets, the historical cost 
basis may well justify the rule of not deducting any depreciation at all (either from 
the rate base or from the gross earnings) beyond an amount necessary to set up an 
adequate maintenance-equalization reserve. On the other hand, the so-called 
“present value” base does not permit of such an off-set between a frankly arbi- 
trary depreciation deduction in the operating expense account and a corresponding 
arbitrary deduction from the capital account. For, in accordance with the “ present 
value ” theory, as recognized by the Supreme Court (Board of Pub. Util. Conim’rs 
v. New York Tel. Co., 271 U. S. 23 (1926)), the amount of depreciation which a 
commission has allowed a company to charge to operating expenses in the past 
cannot govern the amount of depreciation which should now be deducted from 
reproduction cost new in arriving at the rate base. This latter deduction is a ques- 
tion of present fact, to be measured by examining the actual condition of the exist- 
ing property; it is not a question of history, to be determined by the amounts of 
reserve which the company did actually set aside for the purpose of offsetting the 
depreciation. 
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3. Effect on Efficiency as a Criterion of the Rate Base 


The third consideration which may effect the choice of a rate 
base is that of efficiency. The term is used here in its broadest 
sense, to cover, on the one hand, economy and wisdom of construc- 


tion, and, on the other hand, efficiency of operating management. ~ 


Critics of the prudent investment base as a principle of rate con- 
trol have frequently asserted that its great defect lies in its ten- 
dency to discourage initiative in promotion and in management. 
This result is assumed to follow from the fact that a return based 
on the invested capital rather than on the value of the service ren- 
dered, gives no financial inducement to improve the service be- 
yond a point that will make possible the maximum rate of return. 
It is from this point of view that the prudent investment base is 
attacked by President Hadley, who writes in a recent article that 
“ the use of cost of plant, and especially original or historical cost, 
as a rate base is wrong in principle and often dangerous in 
practice.” ** 

Before conceding the force of this criticism, we must distin- 
guish more clearly between the alternatives which the critics 
would themselves substitute for the use of actual cost. Some 
writers, like President Hadley, apparently oppose the use of any 
rate base whatever, irrespective of whether this base be actual 
cost or cost of reproduction. They would abandon entirely any 
direct control of railway profits and would resort to regulation 
only to compel a railway in one community to conform its charges 
to the rates voluntarily charged for the same service by railways 
in other communities. For some reason which they do not state 
explicitly, they feel that if some sort of income restriction must be 
tolerated for political reasons, then the use of reproduction cost 
rather than original cost as the rate base is the lesser of two evils 
— possibly because at the present time cost of reproduction makes 
such a high ceiling that few railways will bump their heads against 
it in practice. But their primary objection is to any direct control 
of general rate levels whatsoever, rather than to any one particu- 
lar type of control. 

It would go beyond the scope of this article to discuss the posi- 


nnd 





11 Hadley, Principles and Methods of Rate Regulation (1927) 16 YALE REV. 
417, 432. 
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tion taken by these opponents of any kind of rate base. Their 
argument is a plausible one, and it deserves respectful considera- 
tion in any thoroughgoing discussion of the problem of railway 
rate control. It may be said in passing that its weakness seems 
to lie first in an unwarranted assumption that the general level of 
railway rates throughout the country will automatically come to a 
proper equilibrium, and therefore that the only problem for the 
regulator is to force the rates of the isolated and peculiarly recal- 
citrant railway into line, and second in the failure to recognize 
that different companies operate under such highly different con- 
ditions of cost and of density of traffic that a rate of charge which 
is more than sufficient for one company would be utterly inade- 
quate for another company. But I pass this point because the 
question that is immediately pressing upon the Interstate Com- 
merce Commission and upon the courts of this country, is the 
issue between one type of rate base and another, rather than the 
issue between the use or disuse of any rate base at all. 

When the problem is thus narrowed, the question of efficiency 
is not difficult to dispose of. For whether the rate base be cost 
of reproduction or historical cost, there is an equally definite limi- 
tation of profits over and above what is regarded as a fair return, 
and there is therefore precisely the same difficulty with respect 
to the impairment of efficiency. To be sure it is possible, though 
difficult, to devise ways and means of giving special returns, over 
and above normal interest rates, to companies that have made a 
high record of efficiency. Or, again, it is possible to encourage 
efficiency by the very plan that is in operation under our present 
Transportation Act —that is to say, by the plan of placing the 
railways in groups, of allowing the railways in each group to earn a. 
specified combined return on their total invested capital, and then 
of recapturing only a fraction of the earnings of any individual 
company that succeeds in earning more than a normal rate of in- 
come. But all these experimental and perhaps doubtful devices 
for stimulating railway efficiency are just as applicable to the one 
type of rate base as they are to the other type— and just as 
necessary. y 

To the statement just made, that the choice of the one rate base 
or the other is a matter of indifference so far as concerns the effect 
on operating efficiency, one qualification must admittedly be 
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made. If the real alternative were, not between actual cost and 
cost of reproducing a substantially identical property but, rather, 
between actual cost and cost of reproducing the service by means 
of a hypothetical new property, then the advantage of encourage- 
ment to efficiency would clearly rest on the side of reproduction 
cost. For if rates were based on this latter kind of a cost estimate, 
then it would follow that any saving in operating expenses that 
an existing railway could make would redound to its benefit. For 
reasons that will be stated presently, however, I believe the stand- 
ard of cost of reproducing the service to be out of the question on 
grounds of practical expediency. The only practical alternatives 
seem to be actual cost on the one hand and cost of reproducing 
a substantially identical plant on the other. And it is on this 
assumption that the position is here taken that neither the one 
base nor the other can claim any distinct advantage from the point 
of view of operating efficiency.** 





12 Before passing this subject, however, one should note another phase of the 
efficiency problem which has been touched upon by some of the supporters of cost 
of reproduction. The point has been made that the use of actual cost would en- 
courage the construction of public utility and railway property at periods of high 
prices, whereas the adoption of cost of reproduction would cause promoters to do 
most of their construction work when prices are low, in order that they may take 
advantage of a rising rate base. Dorety, supra note 6, at 182. The former practice 
is supposed to be socially undesirable and the latter practice socially desirable, be- 
cause of the wisdom of engaging in building construction when labor and capital 
are less actively employed in the production of other things. This is indeed an in- 
genious argument, and it seems to be in line with modern thought in seeking ways 
and means of reducing the severity of the business cycle. I question, however, 
whether it is of sufficient merit to carry much weight in the balance of considerations 
for and against the two rival principles of rate control. In the first place, the fact 
that future price changes are extremely difficult to predict will prevent even the most 
.astute promoters and financiers from basing their construction progress with any 
confidence upon their forecast of an upward or a downward trend. But even if 
this obstacle were not serious, one may strongly doubt whether it is socially de- 
sirable to place a premium on railway construction during low-price periods and 
to place an obstacle on construction during high-price periods. Does not the whole 
question depend on what factors are causing the price changes? If we assume, as 
the defenders of cost of reproduction seem to assume, that a period of high prices 
means a period of great business activity and that a period of low prices means a 
period of depression — if we assume, that is, that the ebb and flow of prices cor- 
responds with the ebb and flow of the business cycle — then we might welcome any 
policy of rate control that encourages the construction of utilities during the low- 
price periods. But where the change in prices is due, not to the cyclical trend but 
to the secular trend, where it is due, for example, to a changing ratio between the 
volume of currency and the volume of business, then there is no reason why a low- 
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4. Reproduction Cost as a Device for Maintaining Rates at 
Competitive Price Levels 


The fourth and final test of an effective rate base to be discussed 
here concerns the argument advanced by many writers that repro- 
duction cost is to be preferred to actual investment because it is 
the only rate base which will cause the prices of monopoly services 
to approximate the prices that would be reached by the automatic 
forces of competition, if complete competition did in fact exist. 
Few of these writers, to be sure, have taken the pains to point out 
just why they regard the competitive price system as such a para- 
gon of virtue as to justify emulation on the part of monopolistic 
enterprises. They have generally been content to assume their 
standard as an axiom instead of proving its desirability by eco- 
nomic analysis. Exception, however, must be made in the case 
of at least two writers, whose vigorous pleas for the use of repro- 
duction cost rather than original cost constitute the ablest and 
most telling briefs for that theory of rate control that have yet 
come to my attention. I refer to Professor Harry Gunnison 
Brown, who attacks the use of actual cost from the viewpoint of 
economic theory,’* and to Mr. F. G. Dorety, whose able briefs ** 
on behalf of the carriers, presented before the Interstate Com- 
merce Commission and before the reviewing courts, are almost 
unique among the pleas of railway counsel in being free from the 
taint of the familiar “ vicious circle ” fallacy. These two writers, 





price point on this trend-line is any more to be preferred for railway construction 
than a high-price point. Would it have been wise, for example, to have placed a 
check on railway building during the earlier part of the period from 1865 to 1897, 
when prices were falling, and to have stimulated construction during the first part 
of the period from 1897 to 1920, when prices were rising? And if we may assume 
that prices during the next twenty years will be on the down grade, is that any 
reason for adopting a policy of rate control which will cause entrepreneurs at the 
present time to hold back their projects for railway development? One may doubt 
whether the very men who defend cost of reproduction on this basis would be 
willing to contemplate any such results. 

13 Brown, TRANSPORTATION RATES AND THEIR REGULATION (1916); Brown, 
Railroad Valuation and Rate Regulation (1925) 33 J. Pot. Econ. 505-30; Bauer, 
Rate Base for Effective and Non-speculative Railroad and Utility Regulation (1926) 
34 ibid. 479-513. A defence by Professor Brown of his position, against the 
criticisms made by the present writer, will appear in the Proceedings of the Ameri- 
can Economic Ass’n for 1927. 

14 The substance of the arguments in these various briefs is stated in Dorety, 
Supra note 6. 
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whose views seem to be in general sympathy, have brought serious 
indictment against the prudent investment basis of rate control. 
It remains to consider whether the indictments can properly be 
dismissed. 

To illustrate their criticism of actual cost, these writers assume 
the case of two railways connecting the same two termini — the 
one railway having been built at a low cost during a period when 
construction prices and land values were low, and the other rail- 
way having been built at a high cost during a period of high prices. 
Competition will necessarily force these railways to charge the 
same rates between the two common points. But a rate sufficient 
to yield a fair return on the actual cost of the low-cost road will 
be far from adequate to yield a fair return on the actual cost of the 
high-cost road. The conclusion drawn from this illustration is 
that actual cost is unworkable as a rate base and therefore that 
rates for both roads alike should be fixed at the cost that would 
have to be incurred to build and operate a new railway at existing 
costs of construction and operation. 

It is true that defenders of the prudent investment basis have 
sometimes replied to this criticism by pointing out that the case of 
the directly competing railways is the exception rather than the 
rule, and by asserting that the whole difficulty can be avoided by a 
railway consolidation on the recent British pattern, which largely 
avoids competition. But to this argument the defenders of repro- 
duction cost, and notably Professor Brown, answer that the at- 
tainment of complete monopoly, even if it were feasible, would 
fail to cure the economic waste resulting from the fixing of rates 
on the basis of historical rather than present costs. In order to 
bring out his point, he assumes, among other hypotheses, the case 
of a railway which has been built in a period of low costs but which 
would now cost very much more to reproduce. Even if that rail- 
way has a monopoly of service, it would be committing an eco- 
nomic crime to charge rates so low as to earn nothing more than a 
return on its historical cost. For the low rates would sooner or 
later stimulate a traffic demand which would require the building, 
either of a second separate road, or else of additional tracks. But 
these new structures are not socially worth building unless they 
are needed to serve traffic which is so important that it can bear 
the high rates necessary to yield a normal return on the high con- 
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struction costs. As long, however, as government insists on basing 
rates on actual cost, the low capital costs on the old structure will 
be averaged in with the high capital costs on the new structure, and 
a rate of charge will result which will stimulate new traffic unable 
to pay the high additional costs of providing it. 

These arguments in defense of reproduction cost and in attack 
on the rival theory of prudent investment constitute what seems 
to me to be the most plausible case that can possibly be made for 
the point of view which they represent. And it is only fair to say 
that few supporters of the doctrine of historical cost have given ‘o 
this criticism the attention which is its due. Nevertheless, I am 
still of the opinion that the criticism does not suffice either to con- 
demn the rate base which it attacks nor to justify the rate base 
which it supports. My reasons for holding to this view are 
two-fold. 

In the first place, one must bear in mind that the arguments ad- 
duced by Brown and Dorety are valid, if at all, only on the as- 
sumption that cost of reproduction is taken to mean cost of repro- 
ducing, not a similar plant but, rather, a similar service. The 
distinction between these two standards has frequently been 
recognized in principle, but the extent and vital import of the 
distinction has been quite generally overlooked. A rate fixed 
on the basis of cost of reproducing the service is a rate fixed 
with no direct reference to the earnings necessary in order 
to pay operating expenses plus a fair return on any existing 
property. It is a rate deemed sufficient to pay the operating 
expenses and capital costs of a hypothetical mew property, a 
property of the most modern construction and located on the 
best available line of traffic. How very markedly such a rate 
would probably diverge from a raté fixed on the more conven- 
tional basis of cost of reproducing a substantially identical prop- 
erty, will be admitted by every student of the problem. Yet it is 
the former rate, and not the latter, to which the arguments of the 
writers under discussion apply. For example, the difficulty of the 
two competing railways whose obligation to charge identical rates 
was cited in proof of the impracticability of the prudent invest- 
ment base, can no more be solved by means of a rate base meas- 
ured by cost of reproducing the identical properties than it can by 
means of a base measured by historical cost. Is it not clear, for 
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example, that a level of trunk-line charges sufficiently high to cover 
the operating expenses plus a normal return on the replacement 
cost of the New York Central would by no means yield the same 
return on the replacement costs of the Pennsylvania, the Balti- 
more and Ohio, and the Erie? Obviously, it is only by resort to 
a hypothetical, non-existent standard railway that the problem 
can be solved in the way in which the supporters of reproduction 
cost would solve it. 

All this, I take it, would be conceded by the very writers with 
whom I now take issue. What they do not concede, and yet what 
I think must sooner or later be conceded by everybody, is that the 
use of cost of reproducing the service as a basis of rate control is 
utterly out of the question on practical grounds. Even disregard- 
ing the question whether or not it would be feasible on financial 
grounds — even overlooking, that is, the serious doubts whether 
investors could easily be induced to contribute capital to an enter- 
prise whose rates may be no higher than the rates that could be 
charged by new and modern plants — one must still reject the pro- 
posed rate base because it can never be intelligently measured. In 
all verity it is difficult enough to estimate the cost of replacing a 
property that is actually existing and operating. What shall we 
say, then, of a standard of rate making which requires the Inter- 
state Commerce Commission to base rates, not on the replacement 
costs of the existing New York Central system, but, rather, let us 
say, on the probable operating expenses and probable capital costs 
of the proposed Loree trunk line? It goes without saying that no 
such rate base will ever, or can ever, be enforced. It is a foregone 
conclusion that reproduction cost, if adopted at all as a standard 
of rate control, will turn out in practice to mean cost of reproduc- 
ing a substantially identical plan, with deductions, if any, only for 
the grossest and most measurable forms of obsolescence and in- 
adequacy. This, indeed, is the kind of reproduction cost to which 
the Supreme Court seems to have given approval in its numerous 
dicta in support of “ present value.” But it is far from being the 
kind of reproduction cost that derives support from the economic 
arguments of Dorety and Brown, based on their theory of com- 
petitive prices. 

But even if I am wrong in feeling that cost of reproducing the 
service is not a practicable rate base, there remains a theoretical 
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flaw in the defense of cost of reproduction which is almost equally 
fatal. I refer here to the argument, developed at such length by 
Brown, that rates fixed on the basis of reproduction cost will en- 
courage just enough but not too much railway construction to 
meet the economically justified traffic demand. The theory that 
Brown relies on here will be recognized by all economists as 
“sound ” orthodox economics. But the inference which he draws 
from this theory involves a serious, indeed a fatal, fallacy. The 
fallacy lies in the failure to recognize that in deciding whether a 
certain additional amount of traffic is economically worth the cost 
of supplying it, one must take account not of the average cost of 
furnishing all the traffic, but simply of the marginal or differen- 
tial cost resulting from the extra traffic. Let us assume, for exam- 
ple, that a certain community is served by a single, monopolistic 
railway, and that on this railway the traffic demands have grown 
to the point where no more transportation can be furnished ex- 
cept by the addition of an extra track. In deciding whether or not 
the new track should be built, our answer, on Brown’s own doc- 
trine of competitive prices, must depend on whether or not the 
extra earnings derived from the new traffic will cover the extra 
operating expenses and extra capital costs incurred in building 
and operating the new track. But anyone who is at all familiar 
with the principle of overhead costs will concede at once that rates 
thus fixed by reference to differential costs will differ widely 
from rates so fixed as to yield a return on the reproduction cost of 
the entire railway property. 

These reasons for rejecting the very plausible arguments ad- 
duced by the supporters of reproduction cost in support of their 
proposed rate base are stated without any intention to deny the . 
difficulties that these writers have shown to prevail with respect 
to the rival rate base, actuai cost. Indeed, the mere existence of 
direct and indirect competition among railways is alone enough 
to make impossible, even if it were desirable, the fixing of rates 
of charges at such points as to yield no more and no less than a 
fair return on the actual prudent investment in each railway. 
And even if such an object should become attainable by the con- 
solidation of competing railways, it would not always be desirable 
because of other economic considerations which must be taken 
into account in fixing a proper traffic charge. The solution of the 
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difficulty, however, is to be found in the necessary and vital dis- 
tinction between those complex factors that must control the 
schedule of railway charges and those relatively simple factors 
that should control the allowance of a return to the investors.” 
In short, railways should be allowed to charge rates which allow 
to many of them a gross return materially in excess of a fair profit 
on their investment. A large part of this excess return should 
either be recaptured in the form of an excess profits tax, or else 
it should be reinvested in the railway as a surplus not entitling 
investors to any additional return. The former practice has al- 
ready been initiated by the Transportation Act, in the form of the 
famous recapture clause. The latter practice has been success- 
fully applied for years in Massachusetts with respect to their local 
public utilities,** although it unfortunately threatens to come to 
grief because of the force majeur of our courts with their doctrines 
of “ fair value.” *” 


THE FAIRNESS OF THE INTERSTATE COMMERCE VALUATIONS 
to ExIsTING INVESTORS 


Up to this point the relative merits of prudent investment and 
cost of reproduction have been discussed on the express assump- 
tion that the difficulties arising from the ex post facto application 
of either principle could properly be disregarded. This assump- 
tion, however, deliberately overlooked the one question that is 
uppermost in the minds of judges when they are required to pass 
upon the constitutionality of the rates that are fixed by a public 
service commission — the question, namely, of the fairness of the 
rates to investors who have already contributed their capital prior 
to the announcement by the government of a definite standard of 
rate control. But the problem of ex post facto regulation can no 
longer be dodged. In the remainder of this article, the point of 
approach will be completely shifted. It will now be assumed that 





15 This distinction has been discussed at greater length by the present writer 
in an article entitled Progress and Poverty in Current Literature on Valuation 
(1926) 40 Q. J. Econ. 295-328. 

16 See, e.g., Bay State Rate Case, P. U. R. 1916F 221, and, more recently, 
Customers v. Worcester Elec. Light Co., P. U. R. 1927C 705. 

17 See Fall River Gas Works v. Gas & Elec. Light Comm’rs, 214 Mass. 529, 
102 N. E. 475 (1913), a capitalization case. 
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the principle of prudent investment has been accepted as the de- 
sirable policy for the future and that the only question at issue is 
whether it can fairly be applied retrospectively to existing railway 
property, or whether it should be subject to some modification de- 
signed to protect the vested interests of security holders, who have 
purchased their securities under the old régime. To put the ques- 
tion more concretely with respect to railway valuation, should 
we use as the initial rate base the Interstate Commerce Commis- 
sion valuations, which represent a modified and liberalized esti- 
mate of historical cost, or should we begin with some other basis, 
such as reproduction cost at post-war prices, to which additions 
and subtractions may be made only for new money contributed 
and for old property withdrawn? 

The general principle by which this question of ex post facto 
fairness should be tested is as clear as its application to the practi- 
cal problem is difficult. A fair rate base — fair, that is, to railway 
security holders — is a rate base that does not unduly destroy 
property values which reflect the reasonable expectations of in- 
vestors. It is a rate base that avoids too serious a break, at the 
expense of property owners, in the continuity of governmental 
policy. Thus, for example, if year after year the custom had pre- 
vailed of allowing our railways to earn ten per cent on the book 
values of their property, and if in consequence dividends had been 
established and securities had been widely bought and sold on the 
faith of this practice, it might well be deemed unfair for Congress 
or for the Interstate Commerce Commission suddenly to destroy 
that long established expectation by setting up de novo a lower 
rate base or a lower rate of return. And the unfairness would be 
just as great regardless of whether the new lower rate base hap- 
pened to correspond to actual cost, or to replacement cost, or to 
any other test that might recently have been found to be desirable. 

Unfortunately, however, the problem that presents itself at the 
present time is by no means as clear cut as is the one that was 
assumed in the illustration just given. For instead of a change 
from one definite standard of rate control to another equally defi- 
nite but different standard, what we now face is the prospect of 
adopting, for the first time in our history, any definite standard at 
all. And, since governmental policy in the past has been so indefi- 
nite, it necessarily follows that the reasonable expectations of in- 
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vestors must also be indefinite. We cannot say, for example, that 
railway investors have been put on notice that they may earn a 
return based on actual prudent investment, for no such doctrine of 
rate control has ever yet been adopted or enforced; but neither 
can we say that investors have been given the right to expect a 
return on current reproduction costs, for never have railway rates 
been controlled on any such principle. It is not to be denied that 
the courts, under the leadership of the Supreme Court, have ex- 
pressed within recent years increasing sympathy for the use of 
reproduction cost as the dominant factor in the rate base; but 
these judicial utterances have never yet determined the standards 
by which railway rates have in fact been controlled, nor is it likely 
that they have had more than a minor effect on the values of 
railway securities as fixed on the stock market. 

At best, then, the situation is a bad one, and we may as well 
admit at the outset that no adjustment of the rate base is prac- 
ticable that will avoid completely an interference with the rea- 
sonable expectations of some security holders. It is submitted, 
however, that if any type of rate base can be singled out as being 
more fair to existing investors than any other, its merit in this 
respect must rest, not on any inherent fairness of the principie of 
prudent investment, or of the rival principle of reproduction cost, 
but rather in the fact that it will result in the least possible dis- 
turbance to the earning power that the railways have already 
developed ‘under such rates as they have already been allowed to 
charge. To put the case negatively rather than positively, if the 
valuations that are now being prepared by the Interstate Com- 
merce Commission are going to require drastic unexpected cuts 
in railway revenue, if they threaten to result in a wholesale pass- 
ing of established dividends, in unanticipated bankruptcies, and 
in serious permanent declines in stock-market values, then rail- 
way investors have good ground for complaint that their prop- 
erty rights are being unjustly ignored, and that their vested in- 
terests in a reasonable continuity of governmental policy are 
_ being disregarded. But if, on the other hand, these valuations 

will not seriously interfere with established earning power, still 
further, if they will allow a leeway for many railways to expand 
their earnings without exceeding the allowable limits on their re- 
turns, then they can hardly be subject to the charge of excessive 
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harshness against existing investors. In short, the very item that 
is properly ruled out of account in deciding upon a sound rate base 
for the future— namely, earning power at established rates of 
charge — is rightly to be given dominant weight in deciding upon 
an initial rate base for properties that have been constructed prior 
to the development of a definite plan of rate control. 

It is doubtless for reasons such as these that the British Parlia- 
ment, that stronghold of the doctrine of vested property rights, in 
establishing its recent new system of railway rate control, has 
directed the rates tribunal to fix such charges as will, so far as 
practicable, yield to each of the great amalgamated companies a 
net revenue equal to that which was earned during the latest pre- 
war year, 1913, with extra allowances for capital contributed since 
that date, and with further allowances for previous capital ex- 
penditures that enhance the value of the railway but that had not 
at the beginning of 1913 become fully remunerative.* And one 
may fairly raise the question whether our own government might 
not well have followed a similar principle in the Transportation 
Act, just as it has already done, in fact, with respect to the com- 
pensation guaranteed to the carriers for the period of govern- 
mental operation during the war. 

But however one might be disposed to answer such a question, I 
assume that at this late date it is no longer a practical issue. I 
take it that the country has become so deeply committed to a 
scheme of rate control based on physical valuations that it could 
hardly be induced to retrace its steps and to consign its new and 
expensive toy to the scrap heap. There is room, moreover, for 
serious doubt whether the Supreme Court, with its traditions in 
favor of engineering valuations, would uphold the constitution- 
ality of a rule that made the established earnings the direct test of 
future earning power to the exclusion of any consideration of the 
capital investment. But even if it be assumed that present earning 
power cannot be taken directly as the measure of the initial fair 
return for the future, it by no means follows that this factor need 
be left completely out of account. For if the Supreme Court faces 
the problem of accepting the valuations fixed by the Interstate 
Commerce Commission and based in part on pre-war prices, or of 
rejecting these valuations in favor of a higher rate base in which 





18 Railways Act (1921) 11 & 12 Gro. V, c. 55, §§ 58, 59. 
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current reproduction costs receive dominant consideration, then 
the choice should depend very largely on the question whether the 
lower or the higher valuations are necessary in order to support 
the earning power which the railways have already succeeded in 
establishing. 

What, then, is the answer to this question of fact? It is impos- 
sible as yet to make a final answer, because the Interstate Com- 
merce Commission has not yet brought its valuations down to date, 
and has, therefore, not indicated at what figure it proposes to value 
the total railway property existing at the present time. But a 
rough estimate may be made by taking the tentative figure of 
$18,900,000,000 for Class I railways, which the Commission used 
in the 1920 rate case,’® called Ex Parte 74, and by adding to that 
figure the subsequent net increases in book values minus the in- 
creases in depreciation reserves. Following this method, which 
was suggested to me by Dr. Lorenz, director of the bureau of sta- 
tistics of the Interstate Commerce Commission, one gets the figure 
of $21,240,000,000 as the valuation of Class I railway properties 
for December 31, 1925, and $21,750,000,000 for December 31, 
1926. If we take the mid-point between these two figures as 
the average value for the year 1926, we find that the total net 
operating income for the same year yielded a return of 5.73 per 
cent on the valuation. For the year 1925, the corresponding rate 
of return was 5.4 per cent, while for the year 1927 it will be mate- 
rially less than for either of the two previous periods. In view of 
the fact that the Commission has accepted a rate of 5} per cent as 
a reasonable rate of return under present conditions, the data just 
given would seem to indicate that Class I railways, taken as a 
group, have actually earned, during the last three years, just a 
trifle less than the amount to which they would be entitled on the 
basis of such valuations and of such interest rates as the Com- 
mission seems disposed to accept. 

Suppose, however, that a decision of the Supreme Court should 
compel the Commission to write up its valuations on the basis of 
spot reproduction costs, what would then be the relation between 
earnings already established and the standard return to which the 
railways would be entitled in the future? Here, again, we cannot 
make a definite answer, since no appraisals on the basis of repro- 





19 58 I. C. C. 220 (1920). 








MERITS OF ORIGINAL COST AND REPRODUCTION COST 619 


duction costs have yet been published. But assuming that the 
acceptance of reproduction cost would require the Commission to 
write up its valuations to the extent of forty per cent — and this is 
a more moderate estimate than is usually assumed — the effect of 
such a boost in values would be to give to the railway as a group 
the right to earn on their existing property forty per cent, or almost 
half a billion dollars per year, more than they have ever before 
earned in their history. 

In view of these facts, I conclude that, taken as a group, the In- 
terstate Commerce Commission’s valuations of existing railway 
property will not do violence to the reasonable claims of existing 
security holders, and that, on the other hand, the valuations con- 
tended for by the carriers, which are based on post-war reproduc- 
tion costs, go far beyond the point of protecting any such reason- 
able claims. Whether or not modifications of the Commission’s 
valuations should be made with respect to individual carriers, 
whether, for example, the initial rate base should be increased for 
those railways whose present rate of earnings is unusually high, 
and decreased for those railways whose present rate of earnings is 
unusually low, is a question on which no opinion is ventured here. 
It is simply suggested that if the alternative narrows itself in prac- 
tice to a choice between the Commission’s valuations, based on 
pre-war construction costs, and the carrier’s valuations, based on 
post-war construction costs, then the former choice is the one that 
more accurately measures the just claims of present investors. 

In making this choice between the two rival rate bases, one must 
never forget that a regard for the fair claims of property owners 
implies a protection, not alone of railway investors, but also of rail- 
way users against unduly sudden and unexpected changes in the 
rate structures. Shippers and consumers of transported com- 
modities have just as much right to rely on the government and on 
the courts for protection against sudden and undue disturbances of 
the rates which they pay, as have the railways to insist on protec- 
tion against undue disturbances of the profits which they receive. 
And much as one may be disposed to err on the side of liberality 
with respect to the latter claims, one must never forget that this 
liberality can be secured only at the expense of other interests, 
such as the interests of farmer shippers, who as a class have been 
buffeted far more brutally by the winds of economic changes than 
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have the owners of railway stocks and bonds. Just how serious a 
burden would be placed upon shippers and consumers by the adop- 
tion of the higher rate base dernanded by the carriers is a question 
that no one can answer with confidence. The percentage by which 
the rate level would have to be raised in order to yield a 53 per 
cent return on the higher valuation depends largely on the extent 
of the adverse effect of the higher rates on the amount of traffic. 
Many authorities, including the Interstate Commerce Commission 
and also including spokesmen for the carriers themselves, have 
doubted whether any rates could be fixed that would yield the full 
return on present reproduction costs of the railway properties. 
The traffic, it is believed, would simply not bear the increase. 
Others are more optimistic as to the capacity of the country to bear 
the higher rates. But even these optimists would admit that a 
material increase in rate levels would be required, an increase esti- 
mated by counsel for the carriers at six to eight per cent, and by 
counsel for the Interstate Commerce Commission at eighteen per 
cent, even disregarding the likelihood of a decline in the amount of 
traffic. It is, therefore, reasonably clear that so far as vested inter- 
ests are concerned, so far as claims of investors, shippers and con- 
sumers to a continuity of governmental policy are to be considered, 
it is the lower rather than the higher valuation which more nearly 
fulfils the requirements of fairness and which promises to result in 
the least jolt to our present economic system. 

There are many, no doubt, who will take issue with this conclu- 
sion on the ground that I have approached the problem from the 
wrong point of view. According to these critics, higher valuations 
than those made by the Interstate Commerce Commission are 
needed, not primarily because of considerations of fairness to in- 
vestors but rather because of the expediency of allowing higher re- 
turns in order to encourage the rapid development of the railroads. 
Rates should therefore be raised, and railway earnings increased, 
in the very interest of the shippers and consumers, to whom effi- 
cient railway service is more important than the maintenance of 
the present rate levels. 

Whether or not the requirements of railway credit are such as to 
support in fact this particular argument for a general increase in 
railway earnings is. a question on which I have no adequate 
grounds for an opinion. One point, however, seems obvious — if 
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an increase of railway income is deemed desirable for the purpose 
of attracting capital, this increase should be allowed for, not by an 
expansion of the valuations approved by the Interstate Commerce 
Commission, but rather by an increase in the rate of return which 
the Commission has accepted as reasonable. At first thought this 
choice between a higher rate base and a higher rate of return may 
seem a matter of complete indifference. But reflection will bear 
out that it isa matter of great importance. For if the more liberal 
return that we assume to be desirable is given in the form of a 
higher rate base, without any change in the 53 per cent rate of re- 
turn, then the reward offered for new capital remains unchanged, 
at 5} per cent; but, on the other hand, if the greater liberality takes 
the form of an increase in the rate of return, say to 6 or 64 per 
cent, while the rate base remains unchanged, then the full induce- 
ment of the higher interest rate will apply to the new capital. I 
conclude, therefore, that if anyone approaches the problem of rail- 
way valuation simply and solely with reference to the object of at- 
tracting capital, if anyone feels that all other considerations are of 
minor importance beside the consideration of encouraging our rail- 
ways to expand and improve their service, such a person is the very 
one who should insist most strongly on a moderate rate base as ap- 
plied to existing property, so as to leave the way open for the offer 
of a more liberal rate of return as applied to new capital. To 
attempt both things at once — to give to the railways a rate base 
measured by post-war construction costs and also to allow them a 
rate of return on that high base in excess of the rate now in force — 
would simply break the back of the shipper, who would not and 
could not bear the very great increase in charges that these two 
simultaneous changes would require. 

In bringing to a close this discussion of the valuation problem, 
the point that should be stressed above all others is the folly of at- 
tempting to regulate the prices of public monopolies so that they 
will conform as closely as possible to the prices that are assumed 
to prevail under conditions of free competition. Overlooking the 
fact that the proposed imitation of competition is a very poor one, 
overlooking the fact that a governmental control of rates designed 
to yield a stated return on reproduction costs is not even a good 
caricature of the automatic control of prices that takes place 
in a dynamic competitive market, we must still recognize that the 
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attempt to carry over into the field of the large-scale monopoly the 
same price system that is assumed to prevail in the field of the 
small competitive enterprise, is bound to result in a serious misfit. 
One reason why it is a misfit is that the competitive price system 
disregards so ruthlessly the financial needs of the individual pro- 
ducer. To the low-cost producer it yields profits far beyond the 
current rate of interest on invested capital; to the high-cost pro- 
ducer it brings deficits that spell bankruptcy and ruin. As long as 
competition is full and free this process, harsh though it be to the 
unfortunate producer, may serve very well the interests of the con- 
sumer. For what matters it to him that any one producer is 
crippled, so long as he can turn to a more fortunate rival for his 
necessary services and commodities? Not so under monopoly. 
Not so with a railway that is alone in serving a community. Why, 
say the defenders of reproduction cost, should railway security 
holders be given any greater insurance against the fluctuations of 
price levels than is given to the holders of securities in an unregu- 
lated enterprise? The answer is that when the investors in small 
competitive enterprises fall, they may fall alone, but when the 
holders of railway securities fall, they force the whole community 
to become unwilling mourners of their downfall. 

What system of rate control can most wisely be substituted for 
the competitive price system is a question that no one can answer 
now with confidence. The prudent investment basis is suggested 
here, not because it is assumed to be the ultimate basis but simply 
because it seems to be a more promising experiment than any other 
plan which has yet been presented. Very possibly a new and 
better system will be developed in the future. But when it comes, 
its merit will lie, not in its imitation of the process of small scale 
competition but rather in its adaptation to the requirements of 
large scale monopoly. The imitative process will then be recog- 
nized as belonging to the infancy of regulation: to the period such 
as railroads went through when steam roads were operated on the 
principle of turnpikes, when passenger cars were made to look like 
stage-coaches and, more recently, when the interiors of steel pull- 
mans were decorated so as to imitate the grain of South American 
mahogany. 

James C. Bonbright. 
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STATE DETERMINATION OF STATE LAW AND 
THE JUDICIAL CODE* 


I 


ies 1913 Section 266 of the Federal Judicial Code was amended 

in the legislative machinery without stimulating debate. One 
sentence of that amendment strikes at the ever lively question of 
the allocation of power between the states and the Federal Govern- 
ment. The inevitable recurrence of that question, in a dual gov- 
ernment such as ours,-makes a study of any possible adjustments 
timely and fascinating. Depending entirely on federal statutes the 
jurisdiction of lower federal courts has naturally been the subject 
matter of a great deal of litigation. The judicial interpretation of 
the long series of statutes dealing with such jurisdiction has in- 
volved not only putting meaning into words as a matter of gram- 
mar and logic, but also decisions on underlying issues, perhaps not 
always explained, calling for the statesman’s vision in adjusting 
the relations between state and nation. 

Perhaps the most significant, possibly the most daring at a time 
when there were literally no precedents for the allocation of fed- 
eral power, and assuredly the most enduring provision of the First 
Judiciary Act? of 1789 was the well known Section Twenty-five * 
which has persisted practically unchanged down to the present. 
The nationalizing effect of this Section is generally recognized.* 
By giving the Supreme Court jurisdiction to review decisions of 
the highest court of a state on writ of error where the state law had 
been upheld as against a federal right, Section Twenty-five made 
the Supreme Court in fact supreme so far as paper grants of power 
could accomplish that result. And because of the resulting clashes 





* This paper was originally prepared for a course on federal jurisdiction given 
in the Harvard Law School by Professor Felix Frankfurter. 

1 See note 16, infra. 

2 Act of Sept. 24, 1789, 1 STAT. 73. 

3 Now § 237(a) of the Judicial Code, as amended by the Act of Feb. 13, 1925, 
43 STAT. 936. 

* Frankfurter and Landis, The Business of the Supreme Court (1925) 38 Harv. 
L. REv. 1005, 1008. 
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of national policies with the more local state views, and the finality 
of the Supreme Court’s decisions on the former, this provision was 
accepted only after a long struggle.” The powerful influence of 
“ States’ Rights ” was opposed to Section Twenty-five. 

Review of the decisions of state courts has been limited, how- 
ever, by another clear principle of federal jurisdiction — that the 
Supreme Court on writ of error is concerned only with federal 
questions. The state court’s interpretation of state law, so 
far as meaning, construction, and constitutionality under the state 
constitution are concerned, will not be disturbed by the Supreme 
Court.° Section Twenty-five and this principle are entirely con- 
sistent for the latter merely allows the state court to clarify and 
crystallize the state law. On writ of error the Supreme Court may 
then determine whether or not the state law, as interpreted by the 
state court, violates the Federal Constitution. 

Very different consequences were involved when, in 1875, orig- 
inal jurisdiction for the first time * was conferred on the federal 
courts in cases arising under the Constitution, laws and treaties of 
the United States.* When a suit is originally brought in a federal 
court, the state courts have nothing to say about the constructidn 
of their own statutes or their constitutionality under the state con- 
stitution. Those are matters whicn the federal court must decide 
incidentally.° With the fight over Section Twenty-five in mind 








5 In some cases the review by the Supreme Court. was entirely ignored by the 
states even down to the Civil War. See Warren, Legislative and Judicial Attacks 
on the Supreme Court of the United States — A History of the Twenty-fifth Section 
of the Judiciary Act (1913) 47 Am. L. REv. 1, 3-4. 

® Murdock v. City of Memphis, 20 Wall. 590 (U. S. 1874) ; Sauer v. New York, 
206 U. S. 536, 546 (1907).- Nor will the state court’s finding of fact be disturbed 
by the Supreme Court. Dower v. Richards, 151 U. S. 658 (1894); Egan v. Hart, 
165 U.S. 188 (1897). But this is not true where the state court has “ put its 
decision on a finding that the asserted federal right has no basis in point of fact 
or has been waived or lost.” Truax v. Corrigan, 257 U. S. 312, 324 (1921). By 
the Act of Jan. 31, 1928, the appeal is substituted for the writ of error in appellate 
proceedings. ™ 

7 Except for the short-lived Act of Feb. 13, 1801, 2 Stat. 89, which was 
promptly repealed by the Act of March 8, 1802, 2 Star. 132. 

8 Act of March 3, 1875, 18 STAT. 470. 

® Jurisdiction of the federal court having attached, it will adjudicate all points 
necessary to the complete disposition of the case, including the construction of state 
statutes and their validity under the state constitution. Mich. Cent. R. R. v. 
Powers, 201 U. S. 245, 291 (1906); Greene v. Louisville & Interurban R. R., 244 
U. S. 499, 508 (1917) ; Davis v. Wallace, 257 U.S. 478 (1922). This is true even on 
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one would expect this to arouse a considerable stir from the ad- 
vocates of “ States’ Rights,” but such demonstrations as there 
were have been of dwindling importance. An issue which one 
generation will fight for may pass in the next a beggar for a cham- 
pion. Post Civil War triumphant nationalism, intoxicated with 
unity and centralization, was the setting for this Act of 1875 and 
that, perhaps, explains the early lack of remonstrance. However 
that may be, this great grant of jurisdiction to federal courts was 
a drastic inroad upon the states’ prerogative — more so, it seems, 
than was Section Twenty-five with its limited scope. 

After the Act of 1875, the jurisdiction of inferior federal courts 
to set aside state legislation by injunction on the ground that such 
legislation was in conflict with the Federal Constitution seemed 
almost complete. Single judges in a federal district or circuit 
court thus held enormous power over state laws. This situation 
was made less objectionable in 1910 by a provision requiring three 
judges to sit in a suit praying an interlocutory injunction. One 
of these judges was required to be a Supreme Court Justice or a 
circuit judge. This was a compromise between the wish on the 
part of the House to deprive the federal courts entirely of this 
jurisdiction, and the insistence of the Senate to the contrary.” 
The idea of a three judge court was borrowed by Congress from 
its own ingenuity when legislating in another field. This so-called 
“ statutory court ” ** was introduced into the judicial system in 
1903."° It was at that time employed to provide a safeguard 





removal from a state court. Railroad Comm. v. Mississippi, 102 U. S. 135, 141 
(1880) ; So. Pac. R. R. v. California, 118 U. S. 109, 112 (1886). The federal court 
may decide the case under the state law without considering the federal question. 
Siler v. Louisville & Nashville R. R., 213 U.S. 175, 191 (1909) ; Chicago, G. W. Ry. 
v. Kendall, 266 U. S. 94, 97-08 (1924). 

10 The Mann-Elkins Act, Act of June 18, 1910, 36 STAT. 539, 557. 

.11 The House at one time passed.an amendment to the Judicial Code to take 
from the district courts jurisdiction of suits “‘to suspend, enjoin or restrain the 
action of any officer of a State in the enforcement, operation, or execution of a 
statute of such State, upon the ground of the unconstitutionality of such statute.” 
46 Conc. REc. 313, 316 (1910). Madison of Kansas said the amendment was de- 
signed “ to cause State statutes to be first passed upon by State courts and then if 
the State court upholds the validity of the statute, . .. [there is] the right to 
appeal . . . to the Supreme Court of the United States.” 46 ibid. 313. See also 
Frankfurter and Landis, The Business of the Supreme Court (1926) 39 Harv. L. 
REv. 325, 365. 

12 Of course every inferior federal court is a statutory court. 
18 Act of Feb. 11, 1903, 32 STAT. 823. 
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against single judge decisions in equity suits by the United States 
in important cases arising under the Anti-Trust Act or the Act to 
Regulate Commerce. Far-reaching issues being at stake, this 
scheme was hit upon in 1903 as an insurance against improvident 
decrees by single judges nullifying acts of Congress. As a further 
precaution a direct appeal to the Supreme Court was provided. 
By the Act of 1910, this device was applied to proceedings on an 
application for an interlocutory injunction to restrain or set aside 
a state statute, on the ground that it violated the Federal Con- 
stitution, and this provision soon became Section 266 of the Ju- 
dicial Code.** It was the first substantial qualification of the 
power of lower federal courts to set aside state statutes since the 
great grant of jurisdiction to federal courts in 1875. 

In 1913, less than forty years after the enlargement of jurisdic- 
tion in 1875, Congress put a further possible limitation on the 
power of lower federal courts to restrain or set aside state statutes, 
in an amendment to Section 266 of the Judicial Code.** This 
amendment was in the form of a proviso, permitting the state 
courts, in a large class of cases, to pass upon the validity of their 
own statutes in the first instance. This proviso reads as follows: 




















“Tt is further provided that if before the final hearing of such appli- 
cation a suit shall have been brought in a court of the State having 
jurisdiction thereof under the laws of such State, to enforce such statute 
or order, accompanied by a stay in such State court of proceedings under 
such statute or order pending the determination of such suit by such 
State court, all proceedings in any court of the United States to restrain 
the execution of such statute or order shall be stayed pending the final 
determination of such suit in the courts of the State. Such stay may be 
vacated upon proof made after hearing, and notice of ten days served 
upon the attorney general of the State, that the suit in the State courts 
is not being prosecuted with diligence and good faith.” 















This amendment permits, but does not require, a state to decide 
primarily on the validity of state legislation or of an administrative 
order in situations where an action seeking an interlocutory in- 
junction is brought in a federal district court —a sensible and, 
one would think, a workable arrangement. The important pos- 
sibilities of this amendment did not stir Congress, for in neither 


14 Act of March 3, 1911, 36 STAT. 1087, 1162. 
15 Act of March 4, 1913, 37 STAT. 1013. 
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house did it provoke extended debate.** The purpose of the 
amendment, as revealed by the brief discussion in Congress, was 
to safeguard injunction process by providing for speedy state de- 
termination.’ Desirable as it is to accomplish this result, this 
amendment permits the effectuation of an historically much more 
important and practical policy — the determination, in the first 
instance, of state law by state courts.** With this purpose and 





16 The amendment was introduced without argument by Senator Crawford of 
South Dakota on Feb. 10, 1913. 49 Conc. Rec. 2893. On Feb. 25, 1913, it passed 
the Senate without debate. 49 ibid. 3870. In the House there was a brief comment 
by Clayton of Alabama, Chairman of the Judiciary Committee. The bill passed 
the House on March 3, 1913. 49 ibid. 4772-75. 

This legislation involved a departure from the settled law that if a federal court 
once gets jurisdiction of a case it may not stay proceedings merely because the same 
point is being litigated in the state courts. McClellan v. Carland, 217 U. S. 268, 
281-82 (1910). 

17 In presenting the amendment in the House, Clayton said: 

“Some of the particular circumstances calling for this legislation are perhaps 
happily stated by Gov. Byrne, of South Dakota, ...‘It was the boast of the 
representatives of the railroads that in 13 minutes after the governor had signed at 
Pierre the act fixing passenger fares at 2 cents per mile the Federal judge at Sioux 
Falls had signed his sweeping order restraining the attorney general and all State 
attorneys from attempting to enforce it. Nearly four years have passed since then, 
but we have not yet been able to learn from the court whether or not the fares fixed 
are reasonable. It is now nearly six years since the order of the board fixing 24 
cents per mile as the maximum charge for passenger fares was tied up by injunc- 


tions, yet in that time the court has not said whether such order is right or 
? 


wrong. ... 
“What we want to do is to give the opportunity for such cases to be heard 
speedily. ...” 49 Conc. Rec. 4773 (1913). See also Chicago, G. W. Ry. v. 


Kendall, 266 U. S. 94, 97 (1924), where the Court notices that one of the purposes 

of § 266 was to prevent undue delay in enforcing state legislation and action 

through federal judicial intervention. Cf. Connecting Gas Co. v. Imes, 11 F.(2d) 

191, 195 (S. D. Ohio 1926). 
18 The exact scope of § 266 of the Judicial Code is of importance. By its terms 

it deals only with situations where an interlocutory injunction is asked. Thus, 

where a final injunction only is prayed, the 1913 amendment does not apply. On 

the other hand, if an interlocutory and a final injunction are both prayed the 

statute does apply. Whether or not the constitutional claim is méritorious is im- 

material, for if it is seriously urged the district judge must call to his assistance 

two other judges to hear the application for an interlocutory injunction. Ex parte 

Metropolitan Water Co., 220 U. S. 530, 544 (1911). The requirement of three 

judges did not apply, prior to 1925, to the disposition of the case on the merits, even 

where the application for a preliminary injunction had been heard by three judges. 

Buck v. Kuykendall, 267 U. S. 307 (1925); Freiberg Co. v. Dawson, 274 Fed. 420, 

438 (W. D. Ky. 1920). For a further limitation of the application of § 266 to cases 

where action by a state as distinguished from a local administrative officer is in- 
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possibility in mind, one naturally turns to the results since its 
enactment to see if, in fact, the states generally have utilized their 
opportunities under this Section. A fairly accurate idea of the use 
which is being made of the provisions under discussion may be 
secured by discovering how many cases, since the enactment of 
these provisions in 1913, have been appealed directly from the 
more than one hundred forty federal district courts *® to the Su- 
preme Court of the United States. These cases and many others 
which were not appealed will indicate the situations where the 
states have not taken advantage of their opportunity to pass pri- 
marily on their own laws in their own courts. Since no account 
will be taken of cases which were not appealed, the appealed cases 
which will be considered here represent only a fraction of the total 
number of suits brought in federal district courts seeking a pre- 
liminary injunction to restrain or set aside a state statute or ad- 
ministrative order.” 


II 


From 1913 to and including the 1926 term of the Supreme 


Court, 108 cases** within Section 266 have reached the United 





volved, see Connecting Gas Co. v. Imes, supra note 17; Connor v. Board of 
Comm’rs, 12 F.(2d) 789, 790 (S. D. Ohio 1926). 

Sec. 266 was again amended by the Act of Feb. 13, 1925, 43 STAT. 936, so as to 
extend the requirement of three judges to the final hearing. In Moore v. Fidelity 
& Deposit Co., 272 U. S. 317 (1926), it was held that this amendment applied only 
where an interlocutory injunction was prayed originally. 

19 There are eighty-one district courts and more than 140 districts and sub- 
districts. Rost, FEDERAL JURISDICTION AND PROCEDURE (3d ed. 1926) 75. 

20 There seems to be no practicable way to learn the situations in which the 
states have brought a suit in a state court in accordance with the provisions of § 266 
after a suit praying an interlocutory injunction had been brought in a federal 
court. No such cases have been found. But by finding the cases which have gone 
to the Supreme Court by direct appeal in situations where the states might have 
utilized § 266 a substantially accurate idea of the unused possibilities of the sec- 
tion can be formed. 

21 See Appendix, infra pp. 641-42. Since § 266 covers suits for interlocutory 
injunctions only, it becomes material to know in how many cases the 1913 amend- 
ment to § 266 was not applicable because a final injunction only was asked. During 
the same period, 57 such cases have gone to the Supreme Court from 31 states by 
direct appeal under § 238 of the Judicial Code. See, e.g., Adams Express Co. v. 
United States, 232 U. S. 14 (1914) ; German Alliance Ins. Co. v. Kansas, 233 U. S. 
389 (1914) ; McCardle v. Indianapolis Water Co., 272 U.S. 400 (1926). Likewise 
during this time 36 cases which involved suits to set aside or restrain the operation 
of a municipal ordinance on the ground that it was unconstitutional have gone to 
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States Supreme Court on direct appeal from the district courts. 
Each of these cases involved an application for an interlocutory 
or preliminary injunction and was therefore heard by three judges. 
Each of these cases could have been considered first by the state 
courts under the provisions of the Judicial Code, if, pursuant to 
the provisions thereof, the states had had the proper judicial 
machinery to acquire jurisdiction of the case.” This is an aver- 
age of over seven cases a year. Many of these cases involved very 
important state legislation which the state courts had had no 
opportunity to construe or consider.” 

Of the 108 cases which reached the Supreme Court the state 
statute or administrative order was sustained by the federal dis- 
trict court in 59 cases,”* and by the Supreme Court in 54 cases,”° 
the Supreme Court reversing the district court in 26 cases.”* It is 
significant that even though the case below was heard by three 
judges, at least one of whom in each case was a circuit judge, yet 
in about one fourth of the cases going to the Supreme Court the 
decision of the lower court was reversed. This heavy mortality 
suggests that a more thorough consideration in the first instance 
would have been warranted. It seems proper to mention that if 
the states had provided for taking advantage of that part of Sec- 





the Supreme Court by direct appeal under § 238. See, e.g., Covington v. South 
Covington St. Ry., 246 U. S. 413 (1918); Village of Euclid v. Ambler Realty Co., 
272 U. S. 365 (1926). Since municipal ordinances are not statutes within the mean- 
ing of § 266, it is not possible to bring suits contesting their validity under that 
section. See City of Des Moines v. Des Moines Gas Co., 264 Fed. 506 (C. C. A. 8th, 
1920). . 

These two groups of cases, consequently, have not been included in the analysis 
presented in this paper. 

22 One of these cases was from South Dakota, the state of Senator Crawford 
who advocated the 1913 amendment. Caldwell v. Sioux Falls Stock Yards Co., 
242 U.S. 559 (1917). 

23 See note 48, infra. 

24 See, e.g., Adams v. Tanner, 244 U. S. 590 (1917); Interstate Busses Corp. v. 
Holyoke St. Ry., 273 U. S. 45 (1927). 

25 See, e.g., Hebe Co. v. Shaw, 248 U. S. 297 (1919); Rast v. Van Deman & 
Lewis, 240 U. S. 342 (1916). In two cases the district court was reversed on the 
construction which it had given the statute, in one case the order declining jurisdic- 
tion was vacated, in one case the appeal was dismissed for want of jurisdiction, and 
in one case the action was returned to the Circuit Court of Appeals in accordance 
with the provisions of the Act of Sept. 14, 1922, 42 Stat. 837. 

26 See, e.g., Buck v. Kuykendall, 267 U. S. 307 (1925); Tanner v. Little, 240 
U.S. 369 (1916). 
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tion 266 of the Judicial Code now under discussion, the state su- 
preme courts in passing on the questions would, in most cases, 
have had the benefit of the judgment of more than three judges in 
reaching their decision. Often, too, the procedure might have 
involved an appeal from a lower to a higher state court, thus re- 
sulting in a consideration of the problem by more than one state 
court. The state courts could have woven into the statute or 
order assailed an interpretation based on local laws, conditions, 
and history, essential in many cases to an understanding of the 
real meaning and operation of the statute or order, and known 
best and perhaps only to the state courts. 

An order or some action of a state commission or administrative 
tribunal was involved in 51 of these cases.” The orders of the 
many administrative bodies making law retail, so to speak, have 
been placed on an equality with state statutes in requiring three 
judges in preliminary injunction suits brought thereon in federal 
courts.** When a railroad commission fixes a rate the effect 
thereof is often of the utmost importance to the many interests 
concerned. Thus orders of commissions dealing with railroads, 
public utility rates, and other matters of concern to the whole 
state or a substantial part thereof are those most frequently 
sought to be enjoined. 

Rates imposed upon public utilities were involved in 27 cases,” 
and 15 cases involved other sorts of public utility regulation.” 
There were 23 cases involving tax statutes,** 3 involving “ blue 
sky ” laws,** one involving condemnation proceedings, and 38 
involving various statutes falling under the general head of police 


power.** 

27 See, e.g., Dalton Machine Co. v. Virginia, 236 U. S. 699 (1915); Clark v. 
Poor, 274 U.S. 554 (1927). 

28 See Oklahoma Gas Co. v. Russell, 261 U.S. 290 (1923). 

29 See, e.g., Darnell v. Edwards, 244 U. S. 564 (1917); Pacific Tel. Co. v. 
Kuykendall, 265 U.S. 196 (1924). 

30 See, e.g., Michigan Pub. Util. Comm. v. Duke, 266 U. S. 570 (1925) ; Morris 
v. Duby, 274 U.S. 135 (1927). 

81 See, e.g., Wallace v. Hines, 253 U. S. 66 (1920) ; Air-Way Electric Appliance 
Corp. v. Day, 266 U. S. 71 (1924). 

82 Hall v. Geiger-Jones Co., 242 U. S. 539 (1917); Caldwell v. Sioux Falls 
Stock Yards Co., 242 U. S. 559 (1917); Merrick v. Halsey & Co., 242 U. S. 568 
(1917). 83 Smyth v. Asphalt Belt Ry., 267 U. S. 326 (1925). 

84 See, e.g., Crane v. Johnson, 242 U. S. 339 (1917); Weaver v. Palmer Bros. 
Co., 270 U. S. 402 (1926). 
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The argument most frequently made in these cases was that the 
state statute or administrative order deprived the plaintiff of his 
life, liberty, or property without “ due process of law,” contrary 
to the provisions of the Fourteenth Amendment. This contention 
appears in 78 cases.®° It might be argued that here indeed is a 
claim of right fit to be handled only by federal courts — the au- 
thorized interpreters of the Federal Constitution. The “ due 
process ” clause, however, is certainly not peculiar in the United 
States to the Federal Constitution. Every state constitution save 
four has a “ due process ” clause in one form or another substan- 
tially the same as that in the Fourteenth Amendment of the Fed- 
eral Constitution, and of those four, three have provisions analo- 
gous in substance.** Thus the state courts can hardly be said to 
be less familiar with a “due process” clause than the federal 
courts. It is not suggested that all the now powerful “ due 
process ” clauses have been interpreted to mean the same thing, 
but only that the underlying materials, relevant for use as a basis 
for making decisions, are very much alike. 

Litigants in these cases invoked the less extensive “ equal pro- 
tection of the laws ” clause ** of the Fourteenth Amendment in 27 
cases,** but not with the emphasis used in connection with the 
“due process” clause. In one sense probably every argument 
that the state is depriving a plaintiff of the equal protection of the 
laws is also susceptible of formulation as an argument that the 
state is depriving him of his life, liberty, or property without “‘ due 
process”’ of law. It would, therefore, not be surprising to see the 
former less extensive argument neglected even in places where it 
might conceivably be advanced. 

Next in importance to the “ due process ” argument in these 
cases was the contention that in particular ways alleged the state 
statute or administrative order assailed violated the commerce 
clause of the Federal Constitution.*® This argument occurred in 





35 See, e.g., Shaffer v. Carter, 252 U.S. 37 (1920); Moore v. Fidelity & Deposit 
Co., 272 U. S. 317 (1926). 86 See Mott, Due Process cr Law (1926) 14-27. 

87 For a suggestion of the narrower scope of this clause as compared with the 
“due process ” clause, see Swayze, Judicial Construction of the Fourteenth Amend- 
ment (1912) 26 Harv. L. REv. 1, 29. 

88 See, e.g., Bosley v. McLaughlin, 236 U. S. 385 (1915) ; Packard v. Banton, 
264 U. S. 140 (1924). 

89 Art. I, §8(3). As to whether a state statute affecting interstate commerce 
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34 cases.*° The state regulation was alleged to be precluded by or 
to conflict with some existing and controlling federal law in 10 
cases,*’ while in only 9 cases, a surprisingly small proportion, was 
it argued that the statute or order challenged violated the Federal 
Constitution by impairing the obligation of a contract.** In only 
one of these latter cases was the Supreme Court divided.** There 
were dissents in 15 of the whole group of 108 cases.** 

In 21 of these cases — over one fifth — it was argued that by a 
proper construction of the statute or administrative order, or by a 
proper application of the state constitution to the statute or order, 
the case should be decided for the plaintiff under the state law 
apart from any claims to protection under the Federal Constitu- 
tion.*® In these cases the federal courts had no means of knowing 
what the decision of the state courts would be as to the state law 
on the point involved, except in two cases,** but they were obliged 
to consider and dispose of the argument. In only 9 cases was it 
noted by the Supreme Court that the state court had in some 
other suit passed upon the point involved.*’ 

It thus appears that with very important classes of state legisla- 
tion and administrative orders the states are failing to utilize 
Section 266 of the Judicial Code in their own interests. Many 
well known and widely discussed state statutes and orders were in- 





in a field requiring “ national uniformity ” is unconstitutional and void or merely 
inoperative in the absence of legislation by Congress permitting such action, see 
Biklé, The Silence of Congress (1927) 41 Harv. L. REv. 200. 

40 See, e.g., Ohio Tax Cases, 232 U.S. 576 (1914) ; Lemke v. Homer Farmers 
Elevator Co., 258 U.S. 65 (1922). 

41 See, e.g., Bohler v. Callaway, 267 U. S. 479 (1925); Childers v. Beaver, 270 
U.S. 555 (1926). 

42 Art. I, §10(1). See, e.g., Bowman v. Continental Oil Co., 256 U. S. 642 
(1921) ; Dillingham v. McLaughlin, 264 U.S. 370 (1924). 

43 Puget Sound Traction Co. v. Reynolds, 244 U.S. 574 (1917). 

44 See, e.g., Marcus Brown Holding Co. v. Feldman, 256 U. S. 170 (1921); 
Weaver v. Palmer Bros. Co., 270 U.S. 402 (1926). 

45 See, e.g., Mut. Film Co. v. Industrial Comm., 236 U. S. 247 (1915); Texas 
Co. v. Brown, 258 U. S. 466 (1922). 

46 General Am. Tank Car Corp. v. Day, 270 U. S. 367 (1926); Ortega Co. v. 
Triay, 260 U. S. 103 (1922). 

47 See, e.g., Buck v. Kuykendall, 267 U. S. 307 (1925); Interstate Busses Corp. 
v. Holyoke St. Ry., 273 U. S. 45 (1927). A good instance of where the Court had 
to go into state law is seen in Dawson v. Kentucky Distilleries Co., 255 U. S. 288 
(1921). There the state regulation was held invalid under the state law. 
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volved in these suits.** These state laws were not considered by 
their “ authorized interpreters,” *® the respective state courts, be- 
fore the federal court was obliged to pass on them. The sugges- 
tion that the states whose laws were involved were indifferent in 
the matter does not lend itself to belief. And yet, by conforming 
to Section 266, each state concerned in each of these cases could 





48 Among the statutes involved were the following (the statutes are arranged 
chronologically according to the first case in which each was involved) : 

The Ohio privilege tax statutes (Ohio Tax Cases, 232 U. S. 576 (1914)); the 
Michigan Railroad Commission Act (Detroit & Mackinac Ry. v. Mich. R. R. 
Comm., 235 U. S. 402 (1914)); the Ohio film censorship statute (Mut. Film Corp. 
v. Industrial Comm., 236 U.S. 230 (1915) ; Mut. Film Co. v. Industrial Comm., 236 
U. S. 247 (1915)); the “run of mine” or “ anti-screen” law of Ohio (Rail Coal 
Co. v. Ohio Industrial Comm., 236 U. S. 338 (1915)) ; the Arizona statute attempt- 
ing to regulate the employment of aliens (Truax v. Raich, 239 U. S. 33 (1915)); the 
Florida and Washington license tax on trading stamps (Tanner v. Little, 240 U. S. 
369 (1916); Rast v. Van Deman & Lewis, 240 U. S. 342 (1916)); the Louisiana 
sugar statute of 1915 (McFarland v. Am. Sugar Co., 241 U. S. 79 (1916) ) ; the Ohio, 
Michigan and South Dakota “ blue sky ” laws (see note 32 supra) ; the Ohio statute 
regulating the sale of condensed milk (Hebe Co. v. Shaw, 248 U. S. 297 (1919) ); 
the Oklahoma statute taxing income derived from local property and business 
owned and managed from without by a citizen and resident of another state 
(Shaffer v. Carter, 252 U. S. 37 (1920)); the Wyoming statute regulating out of 
existence the business of manufacturing “carbon black” used in making ink 
(Walis v. Midland Carbon Co., 254 U.S. 300 (1920)) ; the New York emergency 
rent law (Marcus Brown Holding Co. v. Feldman, 256 U. S. 170 (1921)) ; the New 
Mexico gasoline license and excise taxes (Bowman v. Continental Oil Co., 256 U. S. 
642 (1921)); the North Dakota Grain Grading and Inspection Act (Lemke v. 
Farmers Grain Co., 258 U.S. 50 (1922) ; Lemke v. Homer Farmers Elevator Co., 
258 U. S. 65 (1922); Shafer v. Farmers Grain Co., 268 U. S. 189 (1925)); the 
Georgia kerosene and gasoline inspection fee (Texas Co. v. Brown, 258 U. S. 466 
(1922)); the California Alien Land law (Porterfield v. Webb, 263 U. S. 225 
(1923); Webb v. O’Brien, 263 U. S. 313 (1923); Frick v. Webb, 263 U. S. 326 
(1923)); the New York, Michigan, Washington, and Massachusetts statutes regu- 
lating busses (Packard v. Banton, 264 U. S. 140 (1924); Michigan Pub. Util. 
Comm. v. Duke, 266 U.S. 570 (1925) ; Buck v. Kuykendall, 267 U. S. 307 (1925) ; 
Interstate Busses Corp. v. Holyoke St. Ry., 273 U. S. 45 (1927)); the New York 
statute regulating mutual savings and loan associations (Dillingham v. McLaughlin, 
264 U. S. 370 (1924)); the Oregon Compulsory Education Act (Pierce v. Society 
of Sisters, 268 U.S. 510 (1925)); the Pennsylvania statute forbidding the use of 
“ shoddy ” in comfortables (Weaver v. Palmer Bros. Co., 270 U. S. 402 (1926)) ; the 
New Mexico statute forbidding insurance companies to employ nonresident agents 
(Fidelity & Deposit Co. v. Tafoya, 270 U. S. 426 (1926)); and the New York 
statute attempting to regulate the sale of theatre tickets (Tyson v. Banton, 273 
U. S. 418 (1927)). 

49 Holmes, J., in Raymond v. Chicago Union Traction Co., 207 U. S. 20, 41 
(1907). 
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s 
through its courts have construed its own statute, applied all ap- 
plicable state law, and considered the claim to protection under 
the Federal Constitution.” 


Il 


All of these state laws, then, could have received primary con- 
sideration by the respective state courts if the states had had the 
proper machinery to take advantage of Section 266. Altogether, 
counting these 108 cases and all other direct appeals during the 
same period which were not within Section 266 because no pre- 
liminary injunction was sought,” there have been 201 cases since 
1913 seeking an injunction against a state law appealed directly 
from the district courts to the Supreme Court.” It is not easy to 
see why this apparently simple means of getting over one half of 
the total number of such injunction cases into the state courts has 
not been adopted by the states. One reason may be that a state 
statute would probably be required conferring jurisdiction on 
some state court or courts and authorizing someone to bring the 
suit. The proviso in Section 266 is permissive, and it seems that 





50 These important state laws, involved in the 108 cases within § 266 which 
were appealed to the Supreme Court from 1913 to 1927, came up from district 
courts in thirty-three states. This fact shows that no very general use is being 
made of the 1913 amendment to that section. The distribution of the origins of the 
cases is as follows: 


51 See note 21, supra. 

52 Since the Act of Feb. 13, 1925, 43 STAT. 936, a suit praying simply a final in- 
junction is appealable only to the proper Circuit Court of Appeals. Certiorari, 
the writ of grace lies then to the Supreme Court. This same route is traveled now 
by all suits to restrain a municipal ordinance on the ground of its unconstitution- 
ality. A direct appeal is still permitted under § 266, which covers suits for inter- 
locutory injunctions. 
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if a suit is to be “ brought in a court of the State having jurisdic- 
tion thereof under the laws of such State” * the authority to 
bring the suit and the jurisdiction of the court in which it is 
brought must appear clearly under the state statutes. The at- 
torney general who is ordinarily empowered to enforce the laws of 
the state usually has no power, in the absence of a special statute, 
to bring a suit to enforce a statute which has not yet become oper- 
ative. Buta suit in a federal court may be brought to restrain the 
operation of the state statute before any enforceable penalties 
thereunder have been incurred. To enable a suit to be brought 
in a state court to enforce a statute or order in such a situation, a 
statute would be required. The result would be analogous to a 
declaratory judgment stating the rights of the parties under the 
state statute or order.°° Furthermore, it is doubtful whether or 
not a state court has the power, under the ordinary jurisdictional 
statutes, to grant a “stay . . . of proceedings under such statute 
or order ”’ within the meaning of Section 266, in the absence of a 
special state statute on the point.” 





53 See the statute p. 626, supra. 

54 See Pierce v. Society of Sisters, 268 U.S. 510 (1925). This case was decided 
June 1, 1925. The act enjoined was not to become effective until Sept. 1, 1926. 

55 The following states have by statute empowered certain of their courts to 
grant declaratory judgments or decrees: Cal. Laws 1921, c. 463; Colo. Laws 1923, 
c. 98; Conn. Pub. Acts 1921, c. 258; Fla. Laws 1919, c. 7857 (in a limited class of 
cases) ; Kan. Laws 1921, c. 168; Ky. Acts 1922, c. 83; Mich. Pub. Acts 1919, no. 150 
(this statute was held unconstitutional in Anway v. Grand Rapids Ry., 211 Mich. 
592, 179 N. W. 350 (1920)) ; N. J. Laws 1015, c. 116(7), ibid. 1924, c. 140; N. Y. 
C. P. A. (1921) § 473; N. D. Laws 1923, c. 237; Pa. Laws 1923, P. L. 840; S. C. 
Acts 1922, no. 542; S. D. Laws«1925, c. 214; Tenn. Pub. Acts 1923, c. 29; Utah Laws 
1925, c. 24; Va. Acts 1922, c. 517; Wis. Laws 1927, c. 212 (the first Wisconsin act 
(Wis. Laws 1919, c. 242) was repealed in 1923 (Wis. Laws 1923, c. 440)); Wyo. 
Laws 1923, C. 50. 

56 In Gen. Outdoor Advertising Co. v. Williams, 9 F.(2d) 165, 166 (D. Mass. 
1925), the plaintiff had brought an action in a Massachusetts court to enjoin the 
state board of public works from enforcing an act relating to bill boards. The 
state court granted a preliminary injunction and the case was there pending when 
this action was brought in the federal court seeking the same relief. The district 
court dismissed the suit. Lowell, J., in discussing the provisions of the 1913 amend- 
ment to § 266, indicated it to be his opinion that the state officials must be “ en- 
joined from exercising their powers until the determination of the matter by the 
state court.” This was reversed on appeal (12 F.(2d) 773 (C. C. A. 1st, 1926)), 
the court stating that “the mere pendency of the prior suit in the state court, in- 
volving the same subject matter, did not necessarily operate as a bar to the present 
proceeding and justify its dismissal.” The nature of the “stay ” required by § 266 
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It has been held that the stay order of the state court which is 
contemplated by the Section must be “ of as broad a scope as the 
temporary relief which is asked in the Federal court.” *’ The Su- 
preme Court has stated that the stay which the state court must 
issue must be a “ general one.” °* The federal courts, in the few 
cases which have considered the point, have shown a tendency to 
limit strictly the state’s power to take the case out of the federal 
court. Thus where a temporary restraining order has been issued 
by the federal court, it has been held that a subsequent suit in the 
state court to enforce the challenged statute accompanied by a 
stay, will not meet the provisions of the section.” 

At any rate, in a doubtful situation of this sort one might well 
expect a statute to authorize someone to bring the action on behalf 
of the state in a state court and to confer jurisdiction on some one 
or more courts of the state and thus to conform specifically to the 
provisions of Section 266. It seems clear that it would be wise 
thus to conform to the federal act. A search through all the state 
statutes passed since 1913, however, has revealed no provision 
expressly providing for utilizing the possibilities of Section 266 
in the way heretofore indicated. Ten states have laws applicable 
to the enforcement of public service commission orders which 
might be broad enough to meet the situation for that class of 
cases. Each of these statutes seems to be modelled on an early 
New York statute © which antedates the 1913 amendment to Sec- 
tion 266. The New York act directs the commission to bring an 
action “for the purpose of having . . . violations or threatened 





was not discussed by the Circuit Court of Appeals. * Certiorari was denied by the 
Supreme Court. Williams v. Gen. Outdoor Advertising Co., 273 U. S. 721 (1926). 

The necessity of a stay of proceedings to be issued by the state court is stressed 
but not defined in Pac. Tel. Co. v. Kuykendall, 265 U. S. 196, 205 (1924). 

57 Northwestern Bell Tel. Co. v. Hilton, 274 Fed. 384, 387 (D. Minn. 1921). 

58 Dawson v. Kentucky Distilleries Co., 255 U.S. 288, 297 (1921). 

59 Union Light, etc. Co. v. R. R. Comm., 17 F.(2d) 143, 146-47 (E. D. Ky. 
1926). 

60 N. Y. Laws 1907, c. 429. Similar laws are to be found in other states as 
follows: Inu. Rev. Stat. (Cahill, 1925) c. 111a, par. 94; Mass. Gen. Laws (1921) 
c. 159, par. 40; Mo. Rev. Strat. (1919) § 10473; N. H. Pus. Laws (1926) 940; PA. 
Stat. (West, 1920) § 18193; R. I. Gen. Laws (1923) § 3694; Uran Laws (1921) 
§ 4842; Wasu. Comp. Stat. (Remington, 1922) § 10442; Wyo. Comp. Stat. (1920) 
§ 5507. 

An Oregon statute gives the state court power to stay the operation of an order 
of the railroad commission of the state in certain cases. Orr. Laws (1920) § 6084. 
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violations [of statutes or orders] stopped and prevented either by 
mandamus or injunction.” For the limited class of cases which 
this statute covers it would seem to give the commission power to 
invoke the provisions of Section 266. But besides being too 
limited in scope to be useful generally, the section quoted does not 
give the state court authority to issue a stay of proceedings under 
the statute or order assailed which would be necessary to con- 
form to the provisions of the Judicial Code. Such statutes are 
merely illustrative of a small part of what is needed. Originating 4 
befere 1913 they were not at all directed toward the possibilities 
of Section 266 and are obviously inadequate to permit conformity 
thereto. 

In this situation it is suggested that a state statute of the follow- 
ing tenor would grant all the authority and powers necessary for 
conforming to the provisions of Section 266: 






























Whenever a suit praying for an interlocutory injunction shall have 
been begun in a federal district court to restrain any official or officials 
of this state from enforcing or administering any statute or adminis- q 
trative order of this state, or to set aside or enjoin such statute or ad- 
ministrative order, any defendant in such suit or the attorney general 
of the state may bring a suit to enforce such statute or order in the i 
district court of the state at any time before the hearing on the ap- 
plication for an interlocutory injunction in the suit in the federal 
court; and jurisdiction is hereby conferred upon the district courts of 
the state, and on the supreme court on appeal as hereinafter set out, 
to entertain such suit with the powers hereinafter granted. The dis- i 
trict court shall, when such suit is brought, grant a stay of proceedings 
by any state officer or officers under such statute or order pending the 
determination of such suit in the courts of the state. The district 
court shall, upon the bringing of such suit therein, at once cause a 
notice thereof, together with a copy of the stay order by it granted, 
to be sent to the federal district court in which the action was originally 
begun. An appeal may be taken within ten days after the termina- 
tion of the suit in the state district court, to the supreme court of 
the state and such appeal shall be in every way expedited and set for 
an early hearing. 







The details of such a statute would have to be arranged to suit 
local judicial systems and customs. The defendant in the suit 
in the federal court is suggested as the plaintiff in the state court 
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because it is to enjoin the enforcement of the statute or order by 
such enforcing party that the suit in the federal court is originally 
brought. Generally the defendant in the suit in the federal court 
would be the attorney general of the state. The last sentence of 
Section 266 shows that Congress had the attorney general in mind 
as the plaintiff in the state court. The defendant in the federal 
court would, therefore, be a proper party upon whom to confer 
authority to sue in the state court. Moreover such a defendant 
is of all people most fully apprised of the action and, therefore, 
most likely to utilize such a state statute as suggested. The fed- 
eral court must be officially notified by the state court of the ac- 
tion in the latter, and of the fact that a stay order, general in char- 
acter, has been issued by the state court, before the federal court 
is authorized to permit its proceeding to be stayed. The passage 
of a statute such as the one suggested would be an attempt by the 
state enacting it to conform specifically to the federal act. 


IV 


Resort to inferior federal courts in the first instance in every 
case in which a federal right is alleged is not vital to the preserva- 
tion of our rights under the Federal Constitution. There are 
practical arguments enough, surviving from among many, in 
favor of allowing the decision of state law in the first instance to 
be by state courts. It is pertinent to indicate again some of these 
persistent reasons. 

1. The spectacle of federal courts interpreting state law in one 
way, the state courts interpreting it in another, and then each fol- 
lowing its own precedent is not destined to inspire confidence in 
the judicial system. Yet that very thing has occurred repeatedly 
in the past.** And in most cases, this situation resulted because 
there was no decision of the state courts on the point and no 
opportunity for them to pass upon it before the federal decision. 





61 The undesirable situation resulting when federal courts decide questions of 
state law independently is discussed in Meigs, Decisions of the Federal Courts on 
Questions of State Law (1911) 45 Am. L. Rev. 47. In many cases as there pointed 
out opposite results are reached depending upon whether the forum is the federal 
or state court. See, especially, Swift v. Tyson, 16 Pet. 1 (U. S. 1842); Burgess v. 
Seligman, 107 U. S. 20 (1882). See also Isseks, Jurisdiction of the Lower Federal 
Courts to Enjoin Unauthorized Action of State Officials (1927) 40 Harv. L. Rev. 


969, 985, notes 45, 46. 
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Section 266 makes it possible for the states to avoid this chaotic 
result by having their own courts consider their own laws in the 
first instance in a substantial class of litigation. 

2. To federal courts, especially the Supreme Court, the explor- 
ation of state law is an irksome task. It is exhausting to be 
chargeable with a comprehensive knowledge of the local laws of 
forty-eight states. The Supreme Court, concerned theoretically 
with national issues of far-reaching constitutional moment, should 
not be required to devote itself to becoming expert in the law of 
all of the states. State supreme courts are the “ authorized inter- 
preters”’ of such matters. In a recent case the Supreme “ourt 
delivered its sentiments on this point, and not for the first time. 
It said: 


“ Many of the objections made raise questions as to the meaning and 
effect of recent statutes of the State which have not yet been construed 
by its courts; and we are reluctant to pass on these questions.” ° 


3. The principal efforts toward judicial reform since the eighties 
have been directed toward a readjustment to relieve congested 
court dockets, and toward a speeding up of litigation in federal 


courts.®** And yet the cases in federal courts in recent years have 
reached alarming figures. On July 1, 1922, there were 172,000 





62 Southern Ry. v. Watts, 260 U.S. 519, 522 (1923). See also Frankfurter and 
Landis, The Business of the Supreme Court (1925) 38 Harv. L. Rev. 1005, 1019, 
n. 43, quoting from Diaz v. Gonzales, 261 U.S. 102, 105-06 (1923). In Louisville 
& Nashville R. R. v. Garrett, 231 U. S. 298, 305 (1913), the Court said: ‘ This 
court has often expressed its reluctance to judge a state statute to be in conflict 
with the constitution of the State before that question has been considered by the 
state tribunals—to which it properly belongs— unless the case imperatively de- 
mands such a decision.” Similar expressions may be found in Siler v. Louisville 
& Nashville R. R., 213 U.S. 175, 194 (1909) ; Pac. Tel. Co. v. Kuykendall, 265 U. S. 
196, 204 (1924). See also Boston & Maine R. R. v. Niles, 218 Fed. 944, 949 
(D. N. H. 1914). 

The Supreme Court’s reluctance to construe state law has several times led it 
to send the case back to the state court for the determination of a state question. 
See Dorchy v. Kansas, 264 U. S. 286, 291 (1924). Cf. (1927) 40 Harv. L. Rev. 
903; (1928) 41 Harv. L. Rev. 400. See also Isseks, supra note 61, where it is con- 
cluded that federal courts should by self limitation allow state courts to pass on 
their own state law wherever possible. 

63 See FRANKFURTER AND LANDIS, THE BUSINESS OF THE SUPREME COURT 
(1927). The Act of Feb. 13, 1925, 43 Stat. 936, has been interpreted as being 
principally aimed to relieve the Supreme Court of cases coming to it as of right. 
See Moore v. Fidelity & Deposit Co., 272 U. S. 317 (1926); Smith v. Wilson, 273 
U.S. 388 (1927). 
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cases pending and undisposed of according to our then Attorney 
General.** If seven cases a year go to the Supreme Court under 
Section 266, one can only guess how many cases which are not ap- 
pealed are heard in all the federal district courts under this Sec- 
tion. It is a safe prophecy in any event that prompt action by the 
states in bringing suits in their own courts in cases arising under 
Section 266 would materially relieve the federal district court 
docket as well as that of the Supreme Court. 

4. It was with dangerous hesitation that the power of the Su- 
preme Court to review state action was first established.* 
“ States’ Rights ” advocates have consistently fought against any 
further assumption of power by the national government on the 
theory, originating in certain political philosophy, that all matters 
should be left to the states for local determination where that 
course was at all possible. Here, however, is disclosed a situa- 
tion °° where a clear opportunity is extended to the states to seize 
upon litigation involving state legislation and take it out of the 
hands of the Federal Government for initial consideration by the 
state. This, after all, is but a variation of the very sort of thing 
which the states have been calling for off and on ever since the 
formation of the Union. Yet, the states have ignored this pos- 
sibility in a very considerable and important class of litigation. 

It does not follow from the fact that the states have not taken 
every case possible out of the federal courts that they are no longer 
concerned as to whether or not they interpret their own laws in 
their own courts. Other important provisions contained in the 
expressed will of the people have not been recognized and put to 
work instantly.*’ Even after the existence of a provision is known 





64 “One hundred and forty-two thousand cases were pending and undisposed 
of on July 1, 1921, and conditions were critical the country over... . After some 
delay 24 new judges were authorized, but in the meantime congestion had increased 
to a point where there was an excess of 172,000 cases pending and undisposed of on 
July 1, this year [1922].” Harry M. Daugherty, Congested Dockets in the Federal 
Courts Menace to Justice (1922) 95 Cent. L. J. 416, 417. 

65 See note 5, supra. 

66 Another interesting instance of a situation where the states possess power in 
regard to local matters which have not been exercised is raised by the Federal 
Power Commission. See Let the State Do It, an editorial in the Boston Evening 
Transcript, Nov. 22, 1927. 

67 The protection which the Fourteenth Amendment afforded from unduly ag- 
gressive state legislation was only vaguely appreciated at first. See Henderson, 
‘Railway Valuation and the Courts (1920) 33 Harv. L. REv. 902, 903. 
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it derives meaning only through use and interpretation. The rare 
and limited references made to that part of Section 266 of the 
Judicial Code with which we are here concerned, in the cases and 
by legal writers, indicates that its real meaning and possibilities 
are at present only vaguely appreciated and in many quarters not 
recognized at all. It is to be hoped that the states will soon avail 
themselves of the opportunities afforded by this provision. 


Welch Pogue. 


Boston, MASSACHUSETTS. 


APPENDIX 


The following is a table of all the cases since 1913 to and including the 
1926 term of the Supreme Court which were brought in federal courts, in- 
volving the validity of a state statute or administrative order, in which an 
interlocutory or preliminary injunction was first sought, and which were ap- 
pealed to the Supreme Court directly, either under § 266 of the Judicial Code, 
or (before 1925) after a subsequent hearing on a prayer for a final injunction, 
under § 238: 


Adams v. Tanner, 244 U. S. 590 (1917); Air-Way Electric Appliance Corp. 
v. Day, 266 U. S. 71 (1924); Arkadelphia Co. v. St. Louis, etc. Ry., 249 
U. S. 134 (1919); Arkansas Gas Co. v. R. R. Comm., 261 U. S. 379 (1923); 
Arkansas R. R. Comm. v. Chicago, etc. R. R., 274 U. S. 597 (1927); Askren 
v. Continental Oil Co., 252 U. S. 444 (1920); Banton v. Belt Line Ry., 268 
U. S. 413 (1925); Berry v. Davis, 242 U. S. 468 (1917); Board of Comm’rs 
v. New York Tel. Co., 271 U. S. 23 (1926); Bohler v. Callaway, 267 U. S. 
479 (1925); Bosley v. McLaughlin, 236 U. S. 385 (1915); Bowman v. Con- 
tinental Oil Co., 256 U. S. 642 (1921); Bratton v. Chandler, 260 U. S. 110 
(1922); Buck v. Kuykendall, 267 U. S. 307 (1925); Caldwell v. Sioux Falls 
Stock Yards Co., 242 U. S. 559 (1917); Cavanaugh v. Looney, 248 U. S. 453 
(1919); Chicago B. & Q. R. R. v. Osborne, 265 U. S. 14 (1924); Chicago 
G. W. Ry. v. Kendall, 266 U. S. 94 (1924); Childers v. Beaver, 270 U. S. 555 
(1926); Clark v. Poor, 274 U. S. 554 (1927); Cole v. Norborne Drainage 
District, 270 U. S. 45 (1926); Connally v. Gen. Const. Co., 269 U. S. 385 
(1926); Crane v. Johnson, 242 U. S. 339 (1917); Cumberland Tel. Co. v. 
Pub. Serv. Comm., 260 U. S. 212 (1922); Dalton Machine Co. v. Virginia, 
236 U. S. 699 (1915); Darnell v. Edwards, 244 U. S. 564 (1917); Davis v. 
Wallace, 257 U. S. 478 (1922); Dawson v. Kentucky Distilleries Co., 255 
U. S. 288 (1921); Detroit & Mackinac Ry. v. Mich. R. R. Comm., 235 U. S. 
402 (1914); Dillingham v. McLaughlin, 264 U. S. 370 (1924); Douglas v. 
Noble, 261 U. S. 165 (1923); Fenner v. Boykin, 271 U. S. 240 (1926); 
Fidelity & Deposit Co. v. Tafoya, 270 U. S. 426 (1926); Frick v. Webb, 263 
U. S. 326 (1923); Gen. Am. Tank Car Corp. v. Day, 270 U. S. 367 (1926); 
Georgia Ry. v. R. R. Comm., 262 U. S. 625 (1923); Grand Trunk Ry. v. 
Mich. Ry. Comm., 231 U. S. 457 (1913); Hall v. Geiger-Jones Co., 242 U. S. 
530 (1917); Hebe Co. v. Shaw, 248 U. S. 297 (1919); Henderson Water Co. 
v. Corp. Comm., 269 U. S. 278 (1925); Home Tel. Co. v. Kuykendall, 265 
U. S. 206 (1924); Hurley v. Comm. of Fisheries, 257 U. S. 223 (1921); Hy- 
gtade Provision Co. v. Sherman, 266 U. S. 497 (1925); Ill. Cent. R. R. v. 
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Greene, 244 U. S. 555 (1917); Ill. Cent. R. R. v. R. R. Comm., 236 U.S. 157 
(1915); Interstate Busses Corp. v. Holyoke St. Ry., 273 U. S. 45 (1927); 
Lawrence v. St. Louis-San Francisco Ry., 274 U. S. 588 (1927); Lemke v. 
Farmers Grain Co., 258 U. S. 50 (1922); Lemke v. Homer Farmers Elevator 
Co., 258 U. S. 65 (1922); Looney v. Crane Co., 245 U.S. 178 (1917); Looney 
v. Eastern Texas R.-R., 247 U. S. 214 (1918); Louisville & Nashville R. R. 
v. Finn, 235 U. S. 601 (1915); Louisville & Nashville R. R. v. Garrett, 231 
U. S. 298 (1913); Louisville & Nashville R. R. v. Greene, 244 U. S. 522 
(1917); Louisiana Pub. Serv. Comm. v. Morgan’s Co., 264 U. S. 393 (1924); 
McFarland v. Am. Sugar Co., 241 U. S. 79 (1916); McNaughton v. Johnson, 
242 U.S. 344 (1917); Marcus Brown Holding Co. v. Feldman, 256 U. S. 170 
(1921); Mass. State Grange v. Benton, 272 U. S. 525 (1926); Merrick v. 
Halsey & Co., 242 U. S. 568 (1917); Michigan Pub. Util. Comm. v. Duke, 
266 U. S. 570 (1925); Miss. R. R. Comm. v. Mobile & Ohio R. R., 244 U. S. 
388 (1917); Moore v. Fidelity & Deposit Co., 272 U. S. 317 (1926); Morris 
v. Duby, 274 U. S. 135 (1927); Mut. Film Co. v. Industrial Comm., 236 U. S. 
247 (1915); Mut. Film Corp. v. Industrial Comm., 236 U. S. 230 (1915); 
Ohio Tax Cases, 232 U. S. 576 (1914); Oklahoma Gas Co. v. Russell, 261 
U. S. 290 (1923); Oklahoma Operating Co. v. Love, 252 U. S. 331 (1920); 
Orr v. Allen, 248 U. S. 35 (1918); Ortega Co. v. Triay, 260 U. S. 103 (1922); 
Pac. Live Stock Co. v. Oregon Water Board, 241 U. S. 440 (1916); Pacific 
Tel. Co. v. Kuykendall, 265 U. S. 196 (1924); Packard v. Banton, 264 U. S. 
140 (1924); Palmetto Fire Ins. Co. v. Conn, 272 U. S. 295 (1926); Patterson 
v. Mobile Gas Co., 271 U. S. 131 (1926); Phipps v. Cleveland Refrig. Co., 
261 U. S. 449 (1923); Phoenix Ry. v. Geary, 239 U. S. 277 (1015); Pierce 
v. Society of Sisters, 268 U. S. 510 (1925); Porterfield v. Webb, 263 U. S. 
225 (1923); Prendergast v. New York Tel. Co., 262 U. S. 43 (1923); Pub. 
Util. Comm. v. Landon, 249 U. S. 236 (1919); Puget Sound Traction Co. v. 
Reynolds, 244 U. S. 574 (1917); Pullman Co. v. Knott, 235 U. S. 23 (1914); 
Rail Coal Co. v. Industrial Comm., 236 U. S. 338 (1915); Rast v. Van Deman 
& Lewis, 240 U. S. 342 (1916); Rowland v. St. Louis, etc. R. R., 244 U. S. 
106 (1917); St. Louis, etc. Ry. v. Hasty & Sons, 255 U. S. 252 (1921); St. 
Louis-San Francisco Ry. v. Middlekamp, 256 U. S. 226 (1921); Shaffer v. 
Carter, 252 U. S. 37 (1920); Shafer v. Farmers Grain Co., 268 U. S. 189 
(1925); Smith v. Illinois Bell Tel. Co., 270 U. S. 587 (1926); Smyth v. 
Asphalt Belt Ry., 267 U. S. 326 (1925); Southeastern Express Co. v. Robert- 
son, 264 U. S. 541 (1924); Southern Ry. Co. v. Watts, 260 U.S. 519 (1923); 
Tanner v. Little, 240 U. S. 369 (1916); Texas Co. v. Brown, 258 U. S. 466 
(1922); Truax v. Raich, 239 U. S. 33 (1915); Tyson v. Banton, 273 U. S. 
418 (1927); Wallace v. Hines, 253 U. S. 66 (1920); Walls v. Midland Car- 
bon Co., 254 U. S. 300 (1920); Wathen v. Jackson Oil Co., 235 U. S. 635 
(1915); Weaver v. Palmer Bros. Co., 270 U. S. 402 (1926); Webb v. O’Brien, 
263 U. S. 313 (1923); Western & Atlantic R. R. v. Georgia Public Service 
Comm., 267 U.S. 493 (1925); Western & Atlantic R. R. v. R. R. Comm., 261 
U. S. 264 (1923); Wisconsin v. Philadelphia, etc. Co., 241 U. S. 329 (1916); 
Van Dyke v. Geary, 244 U. S. 39 (1917). 
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CITIZENSHIP BY BirTH.— The jus soli and jus sanguinis have long 
existed side by side in our jurisprudence,’ the former having found 
embodiment in the constitutional declaration that those born in the 





1 The jus soli as an outgrowth of feudalism was probably the universal rule of 
Europe before the Code Napoléon. No country now has it exclusively. Germany, 
Austria, Hungary and some twelve other countries now have only the jus sanguinis. 
Mixed systems prevail generally in most countries. An excellent review of legisla- 
tion, decisions and administrative practices of the various nations is found in 
SreBER, STAATSBURGERRECHT IM INTERNATIONALEN VERKEHR (1907).- See also 
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United States are citizens thereof, provided they are born subject to its 
jurisdiction.2 There has never been any doubt that the proviso incor- 
porated the common law exceptions * of children of foreign sovereigns, 
ambassadors, and soldiers in invading armies.* It has been questioned 
whether it was intended to exclude other classes.° 

The sharp conflict, intensified by the use of the phrase, “ and not sub- 
ject to any foreign power ” in the Civil Rights Act,® preceding the Four- 
teenth Amendment, came in regard to the children of aliens. That chil- 
dren born in the United States to domiciled aliens should be citizens 
seemed clear,’ and in United States v. Wong Kim Ark® the Supreme 
Court held that such children were citizens even though their parents 
were incapable of naturalization and were forbidden to change their 
allegiance by the law of their own country. And it seems safe to say 
that the same rule would be applied to children born to aliens tempo- 
rarily within the country, no matter how short their stay.® 





ZeBALLOS, LA NATIONALITE (1914), and Flournoy, International Problems in Re- 
spect to Nationality by Birth (1926) 20 Proc. Am. Soc. Int. L. 59. 

2 U. S. Const., Amendment XIV, § 1. 

3 Children of foreign kings and of their diplomatic representatives, born within 
the realm, and children born in invading armies and on foreign public ships were 
aliens. On the other hand children of the King of England, of his ambassadors, or 
of soldiers in his service were English subjects although born abroad. 1 Piccorrt, 
NATIONALITY (1907) c. IV. The first provision for citizenship of children born 
abroad was (1350) 25 Epw. III, stat. 2. As to whether or not the jus sanguinis was 
part of the common law, see Ludlam v. Ludlam, 26 N. Y. 356 (1863), and Cocx- 
BURN, NATIONALITY (1869) 9. WEBSTER, LAw or CITIZENSHIP (1891), contends that 
the jus soli was never adopted in the United States, that international law prescribes 
the jus sanguinis, and that the Fourteenth Amendment applies only to negroes. 

4 3 Moore, Dicest oF INTERNATIONAL Law (1906) 278; Geofroy v. Riggs, 133 
U. S. 258 (1889). To these exceptions might be added children born on foreign 
public vessels in American territorial waters. See Jn re Look Tin Sing, 21 Fed. gos, 
906 (C. C. Cal. 1884). 

5 This proviso was conceded to apply also to persons born within an Indian 
tribe. Elk v. Wilkins, 112 U. S. 94 (1884). The result was otherwise where the 
tribe was one which had ceased to maintain its tribal integrity. United States yv. 
Elm, Fed. Cas. No. 15,048 (N. D. N. Y. 1877). The subject of citizenship of 
Indians is reviewed in great detail in Report on Citizenship, Expatriation and Pro- 
tection Abroad (1906) H. R. Doc. No. 326, 59th Cong., 2d Sess., at 52. This 
exception has since been abolished. 43 Star. 253 (1924), 8 U.S.C. A. (1927) $3. 

6 14 Stat. 27 (1866), 8 U.S.C. A. (1927) § 1. HersHey, INTERNATIONAL PuBLIC 
Law AND ORGANIZATION (2d ed. 1927) 353, states that the phrase used in the Civil 
Rights Act would exclude children subject to a foreign power jure sanguinis, and 
must be held nullified by the Fourteenth Amendment. A review of the earlier dicta 
on “subject to the jurisdiction thereof,” appears in Dicey, Conriicr or Laws 
(1896) 201. If the phrase is equivalent to “ owing allegiance to,” it is clear that 
the common law would have included aliens, since a residént alien owed such alle- 
giance to the King that he could be held guilty of treason. De Jager v. Att’y Gen. 
of Natal, [1907] A. C. 326. 

A negro residing abroad when the Fourteenth Amendment was passed did not 
become a citizen although born in the United States. Hedgman v. Board of Regis- 
tration, 26 Mich. 51 (1872). 

7 This was so held before the Fourteenth Amendment. 9g Op. Att’y Gen. 373 
(1859) ; 10 Op. Att’y Gen. 328 (1862); Munro v. Merchant, 28 N. Y. 9 (1863). 

8 169 U. S. 649 (1898). The result had been reached previously. In re Look 
Tin Sing, supra note 4. 

® Lynche v. Clarke, 1 Sandf. Ch. 583 (N. Y. 1844) (before Fourteenth Amend- 
ment) ; Hype, INTERNATIONAL LAw (1922) § 344; FoREIGN RELATIONS (1907) 516. 
Contra: Foretcn RELATIONS (1885) 394; ibid. 814; Collins, Citizenship by Birth 
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Troublesome problems, however, may still arise. Suppose a child is 
born at Ellis Island to alien parents who are awaiting admission to the 
United States, or have been admitted under bond while awaiting de- 
portation. In another connection the Supreme Court has spoken of 
such aliens as being, in legal contemplation, still at the frontier.1° But to 
apply such a fiction here would be to work a denial of citizenship to 
one clearly within the words of the Constitution. Similarly, where the 
child is born to parents who have entered the country illegally, citizen- 
ship should not be refused. The spirit of the constitutional provision 
can be achieved only by a rule which accepts as citizens all persons born 
within the territorial limits of the United States, provided they do not 
come within an exception recognized by the common law. The rule may 
well apply beyond physical boundaries, though a recent case held that a 
child born to alien parents aboard an American vessel on the high seas 
was not a citizen.‘ But even if the “ floating island ” conception of the 
nature of sovereignty over a ship be rejected, the decision may be ques- 
tioned. The common law reached a different result by applying the 
analogy of a child born in the King’s army abroad.’” 

At a time when the principle of the jus soli had not yet received legis- 
lative or constitutional definition, the jus sanguinis was enacted into the 
laws of the United States by granting citizenship to children born abroad 
whose fathers were, at the time of their birth, citizens of the United 
States.'* The perpetuation cf a line of foreign-born citizens was avoided 
by the provision that citizenship should not descend to persons whose 
fathers had never resided in the country. It is generally agreed that the 
act applies to children of parents domiciled abroad ** as well as to those 
temporarily without the jurisdiction.’® 





(1895) 29 Am. L. Rev. 385. The statement in Hatt, INTERNATIONAL Law (8th ed. 
1924) 278, which assimilates the alien temporarily present to a member of an 
Indian Tribe, seems a complete misconception of the American decisions. 

An administrative ruling has held that a child born in the United States of alien 
parents lost his citizenship when taken abroad. Treas. Dec. No. 20747 (1899). 
This has been officially repudiated. ForreicNn RELATIONS (1901) 175. 

10 United States v. Ju Toy, 198 U. S. 253, 263 (1905). Kaplan v. Tod, 267 
U. S. 228 (1925), extended the fiction to apply to an alien in the country under 
bond and held that he was not “ found within the United States.” 

In re Lam Mow, 19 F.(2d) 951 (N. D. Cal. 1927). 

12 Marshall v. Murgatroyd, L. R. 6 Q. B. 31 (1870); 1 Prccott, NATIONALITY 
45. VATTEL, Droit pes Gens (1758) bk. I, c. 19, § 216, reached the same result 
although he strenuously advocated the jus sanguinis. Cf. the British Nationality 
and Status of Aliens Act (1914) 4 & § Gro. V, c. 17. 

It would seem clear that a child born on a foreign ship in American territorial 
waters is a citizen of the United States. But if born on a foreign public vessel he 
is not subject to the jurisdiction. See note 4, supra. 

183 yo Stat. 604 (1855), 8 U. S. C. A. (1927) $6. The Act of 1907 added a 
provision for an oath of allegiance when the child attained his majority. 34 Star. 
1229. 

14 Ludlam v. Ludlam, supra note 3; State v. Jackson, 79 Vt. 504, 65 Atl. 657 
(1907), overruling Lyndon v. Danville, 28 Vt. 809 (1856). 

15 No distinction is made as to race or place of birth. Quan Hing Sun v. White, 
254 Fed. 402 (C. C. A. oth, 1918). Nor is it material that the father is a naturalized 
citizen. Sasportas v. De la Motta, 1o Rich. Eq. 38 (S. C. 1858). The British 
Act has received a contrary interpretation. King v. Albany Street Police Sup’t, 
[1915] 3 K. B. 716. See (1916) 32 L. Q. Rev. 238. 

Is a child born abroad of a citizen father eligible to the Presidency as a “ natural 
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But the clause as to residence of the father gave rise to greater diffi- 
culties of interpretation. A long-standing administrative practice held 
that it did not apply to citizens resident in American communities in 
countries where they enjoyed extra-territorial rights.° The subsequent 
reversal of this view is to be justified as a more logical interpretation of 
the statute.** The use of the word “descend” ** has suggested inap- 
posite analogies from the law of property. The Supreme Court, in hold- 
ing recently that a child is not a citizen unless the father had resided in 
the United States at some time before its birth,!® overruled an earlier 
view which conceived of citizenship as a sort of contingent interest aris- 
ing at birth, and becoming vested if the parent were to reside in the 
United States at any time subsequent.”° 

The application of a similar analogy from the law of property is no 
doubt responsible for the confusion in relation to illegitimate children 
born abroad. The English law does not admit such children to citizen- 
ship, even though subsequently legitimated.** And though in the United 
States the foreign-born illegitimate child of an American father does not 
become a citizen,?* strangely enough the illegitimate child of an Ameri- 
can mother probably does,”* despite the statutory provision for transmis- 
sion of citizenship through the father.** Subsequent legitimation of the 
child of an American father, as by marriage of the parents, probably con- 
fers citizenship on the child.2* But where the child was the offspring of 
a polygamous marriage valid at the place of performance, which was 
also the domicil of the father, the opposite result was reached.*® The 
soundness of this may well be doubted. 





born citizen”? See Fuller, C. J., dissenting in United States v. Wong Kim Ark, 
supra note 8, at 715. 

16 ForREIGN RELATIONS (1887) 1125. Cf. the English statute, supra note 12. 

17 Letter of Secretary Bryan, July 27, 1914, in CompmaTIon oF Circuars RE- 
LATING TC CITIZENSHIP (1925) 41. 

18 The inaccurate use of this word in earlier statutes is well shown in Binney, 
ALIENIGENAE OF THE UNITED SraTEs (2d ed. 1853) 10. 

19 Weedin v. Chin Bow, 274 U. S. 657 (1927). See (1927) 76 U. or Pa. L. 
REv. 205. 

20 Weedin v. Chin Bow, 7 F.(2d) 369 (C..C. A. oth, 1925) ; Johnson v. Sullivan, 
8 F.(2d) 988 (C. C. A. 1st, 1925) ; Ex parte Wong Suey Sem, 20 F.(2d) 148 (W. D. 
Wash. 1927). 

Must the father have been domiciled in the United States before the child’s birth, 
or is residence enough? See State v. Jackson, supra note 14. 

21 Piccott, NATIONALITY 64; HALL, INTERNATIONAL LAw 279. 

22 Guyer’s Lessee v. Smith, 22 Md. 239 (1864). 

23 Hype, INTERNATIONAL Law (1922) § 345. Contra: 3 Moore, INTERNATIONAL 
ARBITRATIONS (1898) 2462. This is generally the rule of countries where the jus 
sanguinis is in force. BLUNTSCHLI, DAS MODERNE VOLKERRECHT (3d ed. 1878) § 366; 
1 OPPENHEIM, INTERNATIONAL LAw (3d ed. 1920) 469. 

24 The question as to whether the mother, the father, or both, had to be citizens 
was much debated before the Act of 1855 (supra note 13) made citizenship of the 
father alone necessary. Davis v. Hall, 1 Nott & McC. 292 (S. C. 1818) ; Charles v. 
Monson & Brimfield Mfg. Co., 17 Pick. 70 (Mass. 1835). 

25 32 Op. Att’y Gen. 162 (1922); Fore1GN RELATIONS (1901) 512. 2 SIEBER, 
op. cit. supra note 1, at 150, suggests that the child becomes a citizen only because 
of the naturalization through marriage of the mother, and that this does not apply 
where the mother is incapable of naturalization. This point is raised but not 
answered in a letter from Secretary Hay, Feb. 5, 1903, in ForE1GN RELATIONS (1903) 


44. 
26 Ng Suey Hi v. Weedin, 21 F.(2d) 801 (C. C. A. oth, 1927). It has been sug- 
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The difficulties of the subject in the United States may be traced gen- 
erally to the meager statutory’provisions. Until a complete legislative 
revision is achieved,”’ it remains for the courts to interpret the present 
statutes in the light of the liberal policy ** which legislative and judicial 
history has consistently followed.*® 





JURISDICTION TO DETERMINE THE CusTODy OF CHILDREN. — The 
state of the domicil of a child is ordinarily said to have jurisdiction to 
determine the custody of the child.1 Where the parents live together, 
that state alone is interested in the welfare of the child, and it should 
have jurisdiction to establish the status of guardianship. Where, how- 
ever, the parents have separated and have established domicils in dif- 
ferent states, the state primarily interested in the disposition of the 
child is the state of the domicil of the parent with whom the child lives, 
and that state alone should have jurisdiction to determine the custody 
of the child.? Since the more recent view is that after the separation 





gested that the child is not a citizen if the father was a citizen of one of the states 
which prohibits marriage with persons of the mother’s race. ForeIGN RELATIONS 
(1885) 171. Of course, an illegitimate child born in the United States is a citizen, 
whatever the condition of his parents. United States v. Sibray, 178 Fed. 150 
(W. D. Pa. 1910). 

27 An excellent model for such a revision would be the British Nationality and 
Status of Aliens Acts, supra note 12, and (1922) 12 & 13 Gro. V, c. 44. 

28 Cf. the Act of 1790, 2 Stat. 83; the Act of 1802, 2 Stat. 155; the Act of 1855, 
10 StaT. 604, 8 U.S. C. A. (1927) § 6; the Act of 1866, 14 Stat. 27, 8 U.S. C. A. 
(1927) §1; the Fourteenth Amendment (1868); the Act of 1872, 17 STAT. 134, 
8 U.S. C. A. (1927) $2; and the Act of 1924, 43 Stat. 253, 8 U.S. C. A. (1927) 


§ 3. 

29 Do the same principles apply to “ nationals ” of the United States as apply to 
“citizens”? Are children of aliens born in the Philippines, and children born 
abroad to Filipinos, “ nationals” of the United States? The Department of State 
has ruled otherwise. Hyper, INTERNATIONAL Law § 346. 

1 See Lanning v. Gregory, 100 Tex. 310, 315, 99 S. W. 542, 544 (1907) ; Harris 
v. Harris, 115 N. C. 587, 588, 20 S. E. 187 (1894) ; Conriict or Laws RESTATEMENT 
No. 2 (Am. L. Inst. 1927) § 124; Goodrich, Custody of Children in Divorce Suits 
(1921) 7 Corn. L. Q. 1, 5. But see Matter of Hubbard, 82 N. Y. 90, 93 (1880) ; 
Finlay v. Finlay, 240 N. Y. 420, 431, 148 N. E. 624, 625 (1925); 2 SCHOULER, 
MarriaGE, Divorce, SEPARATION, AND Domestic Retations (6th ed. 1921) § 1878. 

2 White v. White, 77 N. H. 26, 86 Atl. 353 (1913). This proposition is sup- 
ported also by cases that refuse to recognize the decrees of other states where at 
the time of such decrees the child was living with a parent who was domiciled 
outside of the state making the decree. In re Snyder, [1927] 3 D. L. R. 151; 
Mollring v. Mollring, 184 Iowa 464, 167 N. W. 524 (1918); People ex rel. Pickle 
v. Pickle, 215 App. Div. 38, 213 N. Y. Supp. 70 (1925) ; Cooke v. Cooke, 248 Pac. 
83 (Utah 1926). Contra: Anderson v. Anderson, 74 W. Va. 124, 81 S. E. 706 
(1914), which goes on the ground that the court having personal jurisdiction of 
the parents may determine the custody of the child although the child at the time 
of the suit was domiciled outside of the state. It has been held that if during the 
suit one parent takes the child outside of the state and establishes a domicil with 
it there, the first state thereby loses jurisdiction. Brandon v. Brandon, 154 Ga. 
661, rr5 S. E. 115 (1922). Cf. Matter of Bort, 25 Kan. 308 (1881); State v. 
Rhoades, 29 Wash. 61, 69 Pac. 389 (1902) ; Avery v. Avery, 33 Kan. 1, § Pac. 418 
(1885). The parents cannot confer jurisdiction to determine the custody of the 
child by consenting to the jurisdiction of the court. Cody v. Cody, [1927] 
3D. L. R. 349. Cf. State ex rel. Aldridge v. Aldridge, 163 Minn. 435, 204 N. W. 
324 (1925) ; Farr v. Emuy, 121 La. 91, 46 So. 112 (1908) ; Sykes v. Speer, 112 S. W. 
422 (Tex. Civ. App. 1908). 
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or divorce of the parents without a decree of custody the domicil of the 
child is with the parent with whom it lives,’ this result is in conformity 
with the ordinary rule. If, however, the parent with whom the child 
lives has not a domicil within the state, the jurisdiction to appoint a per- 
sonal guardian will not be there assumed,* except where it is necessary 
as a police measure for the protection of the child within the state.® 
Assuming that jurisdiction to award custody existed, may that juris- 
diction be lost, and later acquired by the court of another state? The 
parent who was awarded custody may take the child to another state 
and establish a domicil there. Here the second state becomes peculiarly 
interested in the welfare of the child and it seems reasonable to say that 
the child has acquired a domicil there * despite the fact that the removal 
was contrary to the order of the court. If this is sound, the first court 
would lose jurisdiction’ for further control over the child, and the sec- 
ond court would acquire it. A subsequent modification of the original 
decree by the first court after the change of domicil need not, therefore, 
be recognized extraterritorially.* Since the modification is usually in- 





3 People ex rel. Campbell v. Dewey, 23 Misc. 267, 50 N. Y. Supp. 1013 (1898) ; 
White v. White, supra note 2 (under a statute making the husband and wife joint 
guardians of the child). This is the view adopted by the American Law Institute. 
See Conriicr oF Laws RestaTEMENT No. 1 (Am. L. Inst. 1927) § 34. See also 
Beale, Domicil of an Infant (1923) 8 Corn. L. Q. 103, 111; GoopricH, CONFLICT 
or Laws (1927) 57. Some cases hold that if there has been a separation or divorce 
without a decree of custody, the domicil of the infant continues to be that of the 
father regardless of which parent it lives with. State v. Smith, 145 La. 913, 83 So. 
189 (1919); Lanning v. Gregory, supra note 1. 

4 Payton v. Payton, 29 N. M. 618, 225 Pac. 576 (1924) ; People ex rel. Winston 
v. Winston, 31 App. Div. 121, 52 N. Y. Supp. 814 (1808). A fortiori, this is true 
where neither parent is domiciled in the state and the child is only temporarily 
there. Lanning v. Gregory, supra note 1. Cf. In re Means, 176 N. C. 307, 97 
S. E. 39 (1918). 

5 Martin v. Gardiner, 240 Mass. 350, 134 N. E. 380 (1922) ; Hartman v. Henry, 
280 Mo. 478, 217 S. W. 987 (1920). See Conriict or Laws RESTATEMENT No. 2 
(Am. L. Inst. 1927) § 125. Cf. People ex rel. Jones v. Johnson, 205 App. Div. 190, 
199 N. Y. Supp. 695 (1923). 

6 See Beale, Progress of the Law— Conflict of Laws (1920) 34 Harv. L. 
Rev. 50, 58, 59; Conriicr or Laws RESTATEMENT No. 1 (Am. L. Inst. 1927) 


§ 34. 

4 Woodall v. Alexander, 107 Kan. 632, 193 Pac. 185 (1920); Ex parte Clark, 
82 Neb. 625, 118 N. W. 472 (1908); Ex parte Alderman, 157 N. C. 507, 73 S. E. 
126 (1911). Contra: Morrill v. Morrill, 83 Conn. 479, 77 Atl. 1 (1910). It has 
been contended that the court of the first state, having acquired jurisdiction, should 
not lose it until the child becomes of age or the parent who has been awarded 
custody of the child dies. See Goodrich, supra note 1, at 9; Goopricn, ConFLicT 
oF Laws 306. Cf. Conrad v. Conrad, 296 S. W. 196, 197 (Mo. App. 1927). There 
would be a great practical disadvantage, however, in having the courts of one state 
determine the custody of children domiciled in a distant state. It is submitted that 
the reason for the state’s jurisdiction having disappeared, the jurisdiction should not 
continue to exist. If, in the original suit for divorce, no decree is made as to the 
custody of the children, and one parent later establishes a domicil with the child in 
a second state, the state granting the divorce no longer has jurisdiction to make a 
decree as to the custody of the children. Linch v. Harden, 26 Wyo. 47, 176 Pac. 
156 (1918). Cf. People ex rel. Price v. Price, N. Y. L. J., Jan. 11, 1928, at 1723 
(N. Y. Sup. Ct.). 

8 Groves v. Barto, 109 Wash. 112, 186 Pac. 300 (1919); Milner v. Gatlin, 139 
Ga. 109, 76 S. E. 860 (1912). Cf. Bellmore v. McLeod, 189 Wis. 431, 207 N. W. 
699 (1926). Contra: State ex rel. Nipp. v. District Court, 46 Mont. 425, 128 Pac. 
590 (1912), holding that where there has been no change of circumstances since 
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tended only as a penalty for the removal, this conclusion is strength- 
ened. The courts have usually reached the result indicated on the 
ground that the original decree is binding only as of the date of its an- 
nouncement and a subsequent change of circumstance permits the dis- 
regard of the original award.’° It seems that a change in domicil should 
be a sufficient change of circumstance within the meaning of the cases, 
although this is not clear. Where the child is taken out of a state tem- 
porarily the second court does not acquire jurisdiction,’ except for 
police measures. 

On the other hand, the child may not have been removed by the 
parent who was awarded custody, but by the other parent,” or by a 
third party. Where the other parent has taken the child to the second 
state and has established a domicil with the child there, the second state 
is interested in the welfare of the child as much as if the parent who 
was awarded custody had brought it there. To say that the parent who 
was not awarded custody cannot change the domicil of the child would 





the modification of the foreign decree, the modified decree should be given full 
effect. It has been held that the modified foreign decree is evidence to be con- 
sidered although it is not binding on the court. Pinney v. Sulzen, 91 Kan. 407, 137 
Pac. 987 (1914). 

9 Mylius v. Cargill, 19 N. M. 278, 142 Pac. 918 (1914) ; Griffin v. Griffin, 95 
Ore. 78, 187 Pac. 598 (1920). Cf. Vickers v. Faubion, 224 S. W. 803 (Tex. Civ. 
App. 1920), where the foreign decree of custody was modified by the court of 
the first state as a penalty for the hasty remarriage of the parent awarded custody. 
The parent removing the child from the state against the order of the court may 
be punished for contempt. Ex parte Ellerd, 71 Tex. Cr. 285, 158 S. W. 1145 (10913). 
The court should not allow the removal of the child from the state pendente lite. 
State ex rel. Cash v. District Court, 58 Mont. 316, 195 Pac. 549 (1920); Page v. 
Page, 166 N. C. go, 81 S. E. 1060 (1914). But it is proper to allow the child 
to be taken out of the state for visits. Stirrett v. Stirrett, 35 Wyo. 206, 248 
Pac. 1 (1926). And custody may be awarded to a parent domiciled out of the 
state. In re Krauthoff, 191 Mo. App. 149, 177 S. W. 1112 (1915) ; Stetson v. Stet- 
son, 80 Me. 483, 15 Atl. 60 (1888). 

10 Ex parte Leu, 215 N. W. 384 (Mich. 1927) ; Stapler v. Leamons, ror W. Va. 
235, 132 S. E. 507 (1926); Woodland v. Woodland, 153 Ga. 202, 111 S. E. 673 
(1922) ; People ex rel. Multer v. Multer, 107 Misc. 58, 175 N. Y. Supp. 526 (1919). 
A decree of custody is, of course, subject to modification in the state where it was 
rendered in case conditions have changed. Bancroft v. Bancroft, 178 Cal. 352, 173 
Pac. 582 (1918); Barlow v. Barlow, 141 Ga. 535, 81 S. E. 433 (1914); Bates v. 
Bates, 166 Ill. 448, 46 N. E. 1078 (1897). See 1 SCHOULER, op. cit. supra note 1, 
§ 749. And the decree may be modified even though circumstances have not changed. 
Magill v. Magill, 133 Wash. 507, 234 Pac. 273 (1925). The fact that the decree of 
custody is subject to modification has been given as a reason why it should not 
be recognized in other states. People ex rel. Multer v. Multer, supra; Ex parte 
Ashley, 113 Ore. 43, 231 Pac. 153 (1924) ; Cooke v. Cooke, supra note 2. 

11 Kenner v. Kenner, 139 Tenn. 211, 201 S. W. 779 (1018). 

12 An interesting situation arises where the custody has been awarded te the 
parents for alternate periods of equal length. In such a case if the parent who 
temporarily has custody of the child removes it to a second state where the 
parent establishes a domicil, it has been held that the domicil of the child becomes 
established in the second state, and that the second state has jurisdiction to deter- 
mine the custody of the child. Ex parte Ashley, 113 Ore. 43, 231 Pac. 153 (1924). 
In the same situation, it has been held that the decree of the first state will be 
recognized where conditions have not changed. In re Leete, 205 Mo. App. 225, 223 
S. W. 962 (1920). Where a mere right of visitation is allowed to the parent 
outside the state, the same principles would seem to apply as where the parent 
who had no right to custody removed the child from the state. 





650 HARVARD LAW REVIEW 


be a statement of the conclusion rather than a reason for it.’* A prac- 
tical objection to an exercise of jurisdiction by the second state is that it 
will probably lead to child stealing.1* Where there has been no real 
change of circumstances, therefore, the adjudication in the first state 
should be given effect so that the surreptitious removal of the child from 
one state to another will be discouraged.'* Similarly the determinations 
of the court of the first state should be conclusive where the child has 
been removed from the jurisdiction by the parent not awarded custody 
with a promise to return the child within a short time.*® 

Where the suit for the custody of the child in the second state is by a 
third party, the courts have been inclined to disregard the decree of the 
first state on the grounds that the decree is binding only on the parties 
to the suit.‘* Most of these cases seem explicable on the grounds that 
the domicil of the child was not in the first state at the time of the suit 
there.‘* Unless there has been a substantial change of circumstances 
since the time of the first decree which requires that the child remain in 
the second state, it would seem that the decree of the first state should 
be given effect. Otherwise, any person not a party to the first suit who 
succeeds in removing the child from the jurisdiction will be entitled 
to have the subject of the custody of the child tried on the merits.’® 





PARTNERSHIPS FOR AN ILLEGAL Purpose. — The highwayman, who in 
the eighteenth century sought an accounting against his partner in 
crime, was dealt with in summary fashion.’ Despite so early a precedent, 





13 But it has been said that where the parent who was not awarded custody 
takes the child to the second state and establishes a domicil there, the domicil of 
the child is changed, and for that reason the first state loses jurisdiction. Haynie 
v. Hudgins, 122 Miss. 838, 85 So. 99 (1920). Cf. State ex rel. Aldridge v. Aldridge, 
supra note 2. 

14 See, e.g., the facts in Wilson v. Wilson, 136 Va. 643, 118 S. E. 270 (1923); 
Barnett v. Blakely, 202 Iowa 1, 209 N. W. 412 (1926). 

15 Anderson v. Anderson, supra note 2; Nugent v. Vetzera, L. R. 2 Eq. 704 
(1866). Contra: Woodworth v. Spring, 4 Allen 321 (Mass. 1862). Cf. Stuart v. 
Bute, 9 H. L. C. 440 (1861). 

16 Motichka v. Rollands, 258 Pac. 333 (Wash. 1927). Cf. People ex rel. Jones 
v. Johnson, supra note 5. Contra: Heavrin v. Spicer, 265 Fed. 977 (Ct. of App. 
D. C. 1920). 

17 Barnett v. Blakely, supra note 14; People ex rel. Pickle v. Pickle, supra 
note 2; Jn re Stockman, 71 Mich. 180, 38 N. W. 876 (1888). 

18 See People ex rel. Pickle v. Pickle, supra note 2, and In re Stockman, supra 
note 17. 

19 The question also arises as to what state will have jurisdiction to determine 
custody where the parent awarded custody dies and the other parent is domiciled 
in another jurisdiction. As between counties in the same state it has been held 
that the domicil of the child becomes that of the surviving parent. In re Thorne, 
240 N. Y. 444, 148 N. E. 630 (1925); Garrett v. Burbage, 215 N. W. 479 (N. D. 
1927). The same rule has been applied where the parents were domiciled within 
different states. Chumos v. Chumos, ros Kan. 374, 184 Pac. 736 (1919). Contra: 
Ex parte Clark, supra note 7. Where both parents die, the state where the child 
is living has jurisdiction even if it was not the domicil of the deceased parents. 
In re Stockman, supra note 17; Lehmer v. Hardy, 294 Fed. 407 (Ct. of App. D. C. 
1923); In re Williams, 77 N. J. Eq. 478, 77 Atl. 350 (1910). 

1 Everet v. Williams, discussed in (1893) 9 L. Q. Rev. 197. Once thought 
fictitious, the case has been proved an actual one. The two confederates were sub- 
sequently hanged, and the plaintiff’s solicitors were fined. 
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similar bills have been brought surprisingly often, though by partners 
engaged in less nefarious enterprises. Not infrequently they have been 
successful,” the judicial abhorrence varying directly with the degree of 
illegality. Where the business is partly legal and that part is separable, 
a suit with reference to it will be entertained.* Of course, no action will 
lie on a contract to form a partnership for an illegal purpose.* A repudia- 
tion of such a contract will, however, support an action to recover prop- 
erty conveyed to the prospective partner.’ Where the enterprise is of 
only slight moral wrong and the parties have themselves rendered an 
account,® or have made a new contract with respect to the product,’ the 
court is likely to lend its aid. Whether the court will assume juris- 
diction of the suit is always discretionary, and no helpful rules as 
to the degree of illegality can be formulated.® An innocent partner 
of an illegal enterprise is subject to none of the disqualifications of the 
others.?° 





2 A literal application of the rule*that a court will not aid parties to an unlaw- 
ful venture would seem to forbid a court’s intervening at any stage. Not until 
the parties have actually settled accounts has the original purpose been fulfilled. 

8 Wishek v. Hammond, to N. D. 72, 84 N. W. 587 (1900); Central Trust Co. 
v. Respass, 112 Ky. 606, 66 S. W. 421 (1902). Cf. Lane v. Thomas, 37 Tex. 157 
(1872). 

4 See Williams v. Jones, 5 B. & C. 108 (1826). 

5 See 3 WILListon, ConTRACTS (1920) § 1788. And likewise any property ad- 
vanced but not actually used in its prosecution may be recovered. Sampson v. 
Shaw, tor Mass. 145 (1869). But cf. Shaffner v. Pinchback, 133 Ill. 410, 24 N. E. 
867 (1890). 

6 McDonald v. Lund, 13 Wash. 412, 43 Pac. 348 (1896) ; Central Labor Coun- 
cil v. Young, 136 Wash. 550, 240 Pac. 919 (1925). 

7 De Leon v. Trevino, 49 Tex. 88 (1878). Cf. Kennedy v. Lonabaugh, 19 
Wyo. 352, 117 Pac. 1079 (1911). Contra: Mackin v. Shannon, 165 Fed. 98 (C. C. 
E. D. Ark. 1908) ; Gray v. Hook, 4 N. Y. 449 (1851); Morris Run Coal Co. v. 
Barclay Coal Co., 68 Pa. 173 (1871). Or where there has been a reinvestment of 
the proceeds. Brooks v. Martin, 2 Wall. 70 (U. S. 1863); Mitchell v. Fish, 97 
Ark. 444, 134 S. W. 940 (1911). Cf. Howe v. Jolly, 68 Miss. 323, 8 So. 513 (1890). 

8 The courts are not oblivious to the fact that the defendant stands as a 
fiduciary, and this element is often expressly stressed. See Wells v. McGeoch, 71 
Wis. 196, 35 N. W. 769 (1888). In the case of an agent, the courts have been 
wont to treat the agent’s fiduciary duty to his principal as paramount, and misap- 
propriation by an agent of the proceeds of an unlawful venture entered into with 
the principal’s authority is seldom permitted. Hertzler v. Geigiey, 196 Pa. 410, 
46 Atl. 366 (1900); Planter’s Bank v. Union Bank, 16 Wall. 483 (U. S. 1872); 
Willson v. Owen, 30 Mich. 474 (1874). Contra: Thomas Mfg. Co. v. Knapp, 1o1 
Minn, 432, 112 N. W. 989 (1907). See 3 WitListon, Contracts § 1786, criticising 
the distinction, taken in the usual case, between a partner and an agent. 

With practically no exception, the courts will refuse to grant the complaining 
party an original accounting. McMullen v. Hoffman, 174 U. S. 639 (1899); 
Leonard v. Poole, 114 N. Y. 371, 21 N. E. 707 (1889); Green v. Corrigan, 87 Mo. 
359 (1885); Vandegrift v. Vandergrift, 226 Pa. 254, 75 Atl. 365 (1910); Tate v. 
Gould, 299 S. W. 24 (Ark. 1927). Moreover, a court of its own motion will notice 
the illegality, even though not set up by either party. Wright v. Cudahy, 168 IIl. 86, 
48 N. E. 39 (1897) ; Kennedy v. Lonabaugh, supra note 7. Cf. Davis v. Rothen- 
berg, 124 Okla. 74, 254 Pac. 37 (1926). 

® The history of this type of case in the federal courts illustrates the doubtful 
value of any formulistic treatment. Brooks v. Martin, supra note 7, the leading 
case applying the less rigid rule was seriously doubted in McMullen v. Hoffman, 
supra note 8, and discredited in Mackin v. Shannon, supra note 7. 

10 Thwaites v. Coulthwaite, [1896] 1 Ch. 496; Van Tine v. Hilands, 131 Fed. 
124 (C. C.§. D. N. Y. 1904). 





652 HARVARD LAW REVIEW 


Suppose an innocent creditor deals with a partner who purports to act 
for the partnership.’ Is he entitled to the standing of a creditor of a 
lawful partnership or is he remitted to his right against his co-contractor? 
Where a partnership, once lawful, has become unlawful through the 
happening of a later event, it is assumed that at common law a dis- 
solution is effected,’* and the power of a partner to bind the others is 
terminated without more.** The only cases found on this point so de- 
cided, but the dissolution was caused by war,** an event calculated to put 
the creditor on inquiry. If the rule is limited to such situations it may 
be justified, for it effectuates the probable intention of the partners 
without undue hardship on third parties. An application of the rule to 
cases where the creditor is reasonably unaware of the event rendering 
the relation illegal would seem to be unnecessarily prejudicial to his 
interests.*® 

Where the purpose is illegal from the start it may be contended that 
no partnership relation ever arises and that consequently there are no 
partnership incidents.’* But this jargon loses sight of the factual situa- 
tion and disregards the interests of creditors.’ A more acceptable treat- 
ment would be to regard the illegality as effecting an immediate dissolu- 
tion,’* and as in other instances the rights of third parties unaware of 
the dissolution would be safeguarded. They would, under such circum- 
stances, be partnership creditors and the partner desiring to avoid such 





11 As to the availability of the defense of illegality to third parties in a suit 
brought by the partners, see Shaw v. Benson, 11 Q. B. D. 563 (1883). Cf. Tenney 
v. Foote, 95 Ill. 99 (1880) ; Connolly v. Union Pipe Co., 184 U. S. 540 (1902). 
The illegality will at least deprive the members of the right to sue in the firm name 
under a statute authorizing such in the normal situation. Jackson v. Akron 
Brick Ass’n, 53 Ohio St. 303, 41 N. E. 257 (1895). 

12 Sutherland v. Mayer, 271 U. S. 272 (1926); (1926) 40 Harv. L. Rev. 138; 
Rossie v. Garvan, 274 Fed. 447 (D. Conn. 1921); (1922) 35 Harv. L. Rev. 337; 
Justice v. Lairy, 19 Ind. App. 272, 49 N. E. 450 (1808). 

18 Griswold v. Waddington, 16 Johns. 438 (N. Y. 1819); Bank of New 
Orleans v. Matthews, 49 N. Y. 12 (1872). 

14 See cases cited in note 13, supra. That a partnership is dissolved rather than 
suspended upon the outbreak of war, see (1920) 6 Va. L. Rev. 365. As to the 
application of prize law to partnership property, see (1916) 29 Harv. L. REv. 795. 

15 Of course if all members of the partnership have authorized the partner’s 
act, all would be personally liable to the creditor. Lewis v. Alexander, 51 Tex. 
578 (1879). Cf. Purington v. Hinchliff, 219 Ill. 159, 76 N. E. 47 (1905). The 
further question as to his status as a partnership creditor would still remain, 
however. 

16 Such would seem the natural import of the language used in Sampson v. 
Shaw, supra note 5: “... said agreement was illegal and void, and... the 
parties did not become co-partners by force of the agreement, or of any of the acts 
done in pursuance thereof.” The action there, however, was between the alleged 
partners, and the court may have considered the effect on those parties alone. 

17 It is conceivable that the law should consider the illegal partnership as sui 
generis, a de facto partnership perhaps, whose members may be beyond the pale of 
the law, but, as regards those innocently dealing with it, having incidents comparg- 
ble to the legal partnership. Such a solution seems unnecessary, however, when a 
similar result may be worked out along more conventional lines. But cf. Little v. 
oa sae Pa. 591, 47 Atl. 855 (1901) ; Wallerstein v. Ervin, 112 Fed. 124 (C.C. A. 
3d, 1901). 

18 This view is suggested in Lewis, The Uniform Partnership Act —A Reply 
to Mr. Crane’s Criticism (1916) 29 Harv. L. Rev. 291, 302. And it has been 
carried into § 35 of the Uniform Partnership Act. The technique suggested is not 
fanciful. The dissolution differs widely from the termination of a partnership. 
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a result would be forced to give notice.’® It seems clear that the credi- 
tor will be unable to obtain notice otherwise. While there is no direct 
adjudication on the point, what authority has been found tends towards 
the suggested solution. It has been held that property used in or de- 
rived from the business is that of the partnership,?° and is not subject 
to attachment *! or garnishment ** by separate creditors. Certainly this 
result is difficult to reconcile with the conception that no relation ever 
arises, and therefore no partnership creditors can exist. Moreover, it is 
significant that under some circumstances one partner is allowed to 
participate in a division of profits. But even denying this last incident 
the normal rights of the creditor may still be preserved. If the assets 
are treated as those of the partnership itself, a creditor’s access to them 
in this situation is simplified. Assuming that he must rely on the 
partner’s equity, this interest might well be raised for his benefit even 
though the partner himself could not enforce it.”* 

The Uniform Partnership Act adopts the theory that where the pur- 
pose is illegal at the start, or becomes so subsequently, a dissolution is 
effected. It further provides, however, that in these situations the 
partnership incidents are cut off as to the future dealings of the partners 
without notice to the creditors.** This proviso was not dictated by 
common law precedent, and it does not adequately safeguard the inter- 
ests of creditors.2° Before further adoption, a reconsideration of this 
provision seems advisable.”° 





19 That notice will be given by one of the partners is extremely unlikely. The 
business will be prosecuted in spite of the illegality. If so, on agency principles 
alone, the partners should incur a personal liability for all acts of their associates 
within an apparent scope of authority. There seems no necessity for limiting the 
creditor’s rights to that point, however, and the solution suggested provides for 
a partnership liability, and does so by means of well established partnership 
principles. 

20 See BurDICK, PARTNERSHIP (3d ed. 1917) 315; PARSONS, PARTNERSHIP (4th 
ed. 1893) § 8 n. 21 Tucker v. Adams, 63 N. H. 361 (1885). 

22 Crescent Ins. Co. v. Bear, 23 Fla. 50, 1 So. 318 (1887). The second partner 
was not before the court, a factor which may have had some influence. See Patty- 
Joiner Co. v. City Bank of Sherman, 15 Tex. Civ. App. 475, 41 S. W. 173 (1897). 
The courts in the cases cited in this and the preceding footnotes relied in large 
measure on Brooks v. Martin, supra note 7. 23 See note 25, infra. 

24 UniFoRM PARTNERSHIP ACT, § 31: “ Causes of dissolution. ... (3) By any 
event which makes it unlawful for the business of the partnership to be carried on, 
or for the members to carry it on in partnership.” Sec. 35(3) provides: “The 
partnership is in no case bound by any act of a partner after dissolution (a) where 
the partnership is dissolved because it is unlawful to carry on the business, unless 
the act is appropriate for winding up partnership affairs.” 

25 See Crane, The Uniform Partnership Act —A Criticism (1915) 28 Harv. L. 
Rev. 762, 781, criticising the result reached under the Act, and suggesting that the 
difficulty lies “in the conception of the illegal contract as a nullity instead of as 
an actual contract subject to a personal defense.” The result has been defended 
on two grounds: (1) the innocence of the creditor is often not subject to satisfac- 
tory proof; (2) the law is not required to foster the industry by recognizing the 
partner’s equity. See Lewis, supra note 18. The first reason is wholly unconvincing. 
As regards the second, in all situations a creditor’s rights have been more easily ac- 
counted for under the entity theory. See (1925) 39 Harv. L. Rev. 247. And the 
present situation presents but another argument for its adoption if the equity 
pc under the aggregate theory is inadequate, which may be seriously 

oubted. 

26 The provisions of the Act in this regard are more surprising in the light 
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APPEALS FOR Costs.— When an appellate tribunal considers the 
merits of a case, it will also determine the question of costs.’ It is gen- 
erally assumed, however, that when the decision covering the merits is 
undisputed, an appeal for costs will not lie.» Where the award of costs 
is governed by statute or some definite rule of law, this assumption is 
entirely unfounded.’ But, generally, awards of costs are discretionary 
with the trial court * and, here, the early cases denied the existence of 
appellate review.° The courts probably deemed it inexpedient to expend 
their time on incidental questions where the main issue had been sat- 
isfactorily decided. But modern litigation may involve costs of very 
substantial nature * and, since further consideration of the merits is un- 
necessary,® and the issues are comparatively simple, the objection seems 
unwarranted. Ina recent case,® the House of Lords held that an appeal 





of the fact that the Act changed the common law rule with reference to dis- 
solution by the bankruptcy or death of a partner, and requires adequate notice 
thereof to be given creditors. UNirorM PARTNERSHIP AcT § 35. And at common 
law there is a pronounced tendency to protect creditors. Thayer v. Humphrey, o1 
Wis. 276, 64 N. W. 1007 (1895), carries the thought to the extreme. A was held 
out with his consent as a partner of B, who was in business by himself. It was held 
that anyone relying on the representation had priority on the property in the 
business. And cf. Hackett v. Stanley, 115 N. Y. 625, 22 N. E. 745 (1889). 

1 Spengler v. Hahn, 95 Wis. 472, 70 N. W. 466 (1897). Where an appeal for 
costs would not otherwise lie, a colorable appeal on the merits is not sufficient 
ground to consider the costs. See Inglis v. Mansfield, 3 Cl. & F. 362 (1835). 

2 Smith v. Palmer, 38 Wash. 276, 80 Pac. 460 (1905). 

3 Several situations have arisen: (a) Interpretation of a statute which grants 
the court power to award costs. Duley v. Peacock, 17 Cal. App. 418, 119 Pac. 1086 
(1911) ; In re Mills Estate, 34 Ch. D. 24 (1886). (b) Constitutionality of a statute 
which permits the court to tax costs against a prosecuting witness. Rickley v. State, 
65 Neb. 841, 91 N. W. 867 (1902). (c) Reviewing a rule of law which affected the 
award of costs. Palmer v. Palmer, 97 Iowa 454, 66 N. W. 734 (1896). (d) Juris- 
diction of court to enter judgment for costs as an appealable question. National 
S. S. Co. v. Tugman, 82 Fed. 246 (C. C. A. 2d, 1897). 

+ Common law courts receive power to grant costs from the statutes which 
prevail in all jurisdictions. Courts of equity, both at common law and by statute, 
exercise their discretion in awarding costs. See McGowan v. Paul, 156 Wis. 214, 
145 N. W. 666 (1914). 

5 Pritchard v. Evans, 31 W. Va. 137, 5 S. E. 461 (£888). See Aparr, Law oF 
Costs (1865) 75. Cf. Temple v. Lawson, 19 Ark. 148 (1857). Even under the old 
rule in receivership or foreclosure proceedings in which a trust fund was in the 
possession of the court, an appeal was granted to review the court’s allowances of 
costs against such funds. Nutter v. Brown, 58 W. Va. 237, 52 S. E. 88 (1905). 
Nor was any distinction drawn between an award of costs against the fund or 
against one or several of the litigants. See Nutter v. Brown, supra. Possibly the 
amount of costs, in such litigations, affected this rule. 

6 See Owen v. Griffith, 1 Ves. Sr. 249 (1749). 

7 Salo v. Duluth & Iron Range R. R., 124 Minn. 361, 145 N. W. 114 (1914). 

8 A practical distinction may thus prohibit appeals in those cases which require 
a review of the merits to determine the justice of the award of costs. 

9 Donald Campbell & Co. v. Pollak, [1927] A. C. 732. The defendant was em- 
ployed by the X firm, which subsequently was converted into the Y company, re- 
taining the defendant as manager. Two actions were brought against the defend- 
ant, one by the members of the X firm, the other by the liquidator in the name of 
the Y company. Judgment was rendered for the plaintiffs. Upon appeal, retrial 
of the Y company’s action was ordered, which resulted in a judgment for the de- 
fendant, but he was denied costs by the lower court, on the ground that his improper 
acts in obscuring facts in the firm’s suit led to the liquidator’s unnecessary action. 
The court of appeals reversed the lower court and the plaintiff appealed. Held, 
that an appeal lies to review the award of discretionary costs. 
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will lie solely for costs, and the recent trend in the United States inclines 
toward the same rule.’® In the absence of an express statutory provision, 
however, the judgment appealed from must be final and not merely inter- 
locutory.* 

Assuming that an appeal will lie,’? what circumstances constitute 
ground for reversal? ** If the appellate court is to upset the determina- 
tion of the lower court merely because it would have decided otherwise, 
the legislative intent would be nullified and the practical advantages in 
the existence of such discretionary dispensation would be destroyed.'* 
The successful party ** in an action is prima facie entitled to costs and a 
denial without cause will be reversed.*® If proper cause exists, he may 
be deprived of costs or be cast for their payment.’’ The American courts 
have not attempted to formulate rules of action for the lower courts, 
reversing only when they found what, in their opinion, constituted a clear 
and manifest abuse of discretion.** This rule permits a wide range to 
the lower court and reversals are few in number.’® In England, however, 
an attempt has been made to outline the grounds for depriving the 
winning party of costs. Briefly, they are as follows: ** (1) Where a 


10 Lowe v. Byrd, 148 Ga. 388, 96 S. E. roor (1918); Salo v. Duluth & I. R. R., 
supra note 7. 

11 Keller v. Harrison, 151 Iowa 320, 129 N. W. 57 (1910) ; Mak-Saw-Ba Club 
v. Coffin, 169 Ind. 204, 82 N. E. 461 (1907). 

12 In other fields of law, judicial discretion is not absolute but subject to 
limitations, abuse of which constitutes appealable error. Sly v. Village of Kilbourn 
City, 104 Wis. 203, 128 N. W. 872 (1910). 

13 Failure to distinguish the two problems has often led to judicial utterance 
that no appeal from discretionary costs would lie, when all that was necessary for 
the decision was that no ground for reversal existed. 

14 See Allen, Court Costs (1923) Proc. WasH. STaTE Bar Ass’N 91, 93. 

15 Tf the plaintiff wins any considerable part of the action, he will receive costs. 
Williams v. Stanley Jones & Co., [1926] W. N. 23. Cf. Roth v. Robertson, 64 
Misc. 343, 118 N. Y. Supp. 351 (1909). The defendant is entitled to costs, if any 
one of his defenses, going to the main part of the cause of action defeats the action. 
Gold v. Gold, 187 Fed. 273 (C. C. A. 2d, 1911) ; Jackson v. Anglo-American Oil 
Co., [1923] 2 K. B. 601. If the defendant presents a counter claim, and each party 
prevails on his own action, the court may apportion the costs, or grant costs to 
the litigant who receives judgment. Ozias v. Haley, 141 Mo. App. 637, 125 S. W. 
556 (1910) ; Willmott v. Barber, 17 Ch. D. 772 (1881). Courts are more lenient in 
granting the defendant costs, where he prevails in part. See (1924) 40 L. Q. REv. o. 

16 Hamilton v. Du Pre, 103 Ga. 795, 30 S. E. 248 (1898) ; Higgins v. L. Higgins 
& Co., [1916] 1 K. B. 640. 

17 Courts are extremely reluctant to order a successful defendant to pay costs. 
Hamilton v. Du Pre, supra note 16; Kierson v. Joseph L. Thompson & Sons, Ltd., 
[1913] 1 K. B. 587. 

18 Appeal of Biddle, 8 Atl. 640 (Pa. 1887); Couch v. Millard, 41 Hun. 212 
(N. Y. 1886). 

19 Lowe v. Byrd, supra note 10; State v. Lewis, 10 Lea 168 (Tenn. 1882). 

20 The question of appeal for costs is governed by the Judicature Act of 1925, 
15 & 16 Geo. V, c. 49, § 31(1) (h), and the Rules of the Supreme Court (Order 45, 
rule 1), which provide in substance that: (a) In jury trial, costs follow the event 
unless the trial judge for good cause otherwise orders, (b) discretionary costs may 
be appealed without leave from the trial judge, if the dispensation is not based upon 
proper grounds. 

Judgment for costs is reversed on the ground of lack of jurisdiction of the lower 
court to exercise its discretion rather than upon any theory of abuse. In the matter 
of Foster v. Great Western Ry., 8 Q. B. D. 515 (1882); F. King & Co. v. Gillard 
& Co., [905] 2 Ch. 7. 

21 Atkin, L. J., advanced three categories which have been invoked by all 
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losing plaintiff has instituted suit solely because of the unreasonable and 
improper conduct, aside from the instant cause of action, of the other 
party,”* (2) where a winning plaintiff has done something connected with 
the institution or conduct of the suit, calculated to occasion unnecessary 
litigation or expense,** or (3) where he has entered an exorbitant claim,” 
or (4) where a defendant has prevailed because of a technical defense.?® 
Admitting the existence of proper cause, neither the exercise of the dis- 
cretionary power nor the court’s refusal to exercise its discretion will be 
questioned.”® An interesting problem arises when the party who has 
been ordered to pay the costs, obeys the order, but intends to appeal. 
Payment has been held to constitute a bar to any appeal from the award 
of costs.?7 It seems preferable to follow the analogy of payment on void 
judgments, which does not prevent appeal, and where, upon reversal, the 
prevailing party is repaid.”* 

Cases which become moot present a distinct problem. The prohibition 
of an appeal of the merits, in such cases,”® has been held to eliminate the 
privilege to appeal on the question of costs.*° The constitutional ** and 





subsequent cases. Ritter v. Godfrey, [1920] 2 K. B. 47, 60-61. But it seems prefer- 
able to divide the cases into four groups. 

22 F.g., improper acts by either the defendant or’ the plaintiff, as withholding 
information which would inform the parties that they have not a cause of 
action or a valid defense. See Donald Campbell & Co. v. Pollak, supra note 9; 
Bostock v. Ramsey Urban Dist. Council, [1900] 2 Q. B. 616. But such act must 
be connected with the principal case. F. King & Co. v. Gillard & Co., supra 
note 20. 

23 Harnett v. Vise, 5 Ex. D. 307 (1880) (no necessity for the plaintiff to bring his 
suit, though he actually had a cause of action). 

24 Huxley v. Western London Extension Ry., 14 App. Cas. 26 (1889). 

25 Levy v. Johnson, 29 T. L. R. 507 (1913). 

26 Moore v. Gill, 4 T. L. R. 738 (1888). 

27 Waters v. Garvin, 67 Kan. 855, 73 Pac. 902 (1903) (though the payment was 
expressly conditioned); Swantek v. Jarmozski, 174 Mich. 698, 140 N. W. 942 
(1913) (judgment vacated by same court which issued it). Contra: Huxley v. 
Western London Extension Ry., supra note 24. Cf. In the matter of Martin v. 
W. J. Johnson Co., 128 N. Y. 605, 27 N. E. 1017 (1891) (statutory provision au- 
thorizing the lower court to order restitution). No distinction has been made be- 
tween voluntary or compulsory payment. The party who accepts payment should 
be barred from appealing further for costs. Cf. Serrell v. Forbes, 106 App. Div. 
482, 94 N. Y. Supp. 805 (1905). 

28 Sloane v. Anderson, 57 Wis. 123, 13 N. W. 684 (1882) ; Nashville, etc. Ry. v. 
Bean’s Ex’r, 128 Ky. 758, 109 S. W. 323 (1908). 

29 See Lewis Pub. Co. v. Wyman, 228 U. S. 610 (1912) ; In re Blythe, 108 Cal. 
124, 41 Pac. 33 (1895). Contra: O’Laughlin v. Carlson, 30 N. D. 213, 152 N. W. 
675 (1915) ; Close v. Southern Maryland Agricultural Ass’n, 134 Md. 629, 108 Atl. 
209 (1919). See (1927) 41 Harv. L. Rev. 232. 

30 Wingert v. First Nat. Bank, 223 U. S. 670 (1912) ; Davis & Shangle v. Boyer, 
122 Iowa 132, 97 N. W. 1002 (1904). But a few courts have decided that the in- 
creasing importance of costs overbalances the objections in allowing appeal. Page 
v. Polk, 281 Fed. 74 (C. C. A. 1st, 1922); Stegmann v. Weeke, 279 Mo. 131, 214 
S. W. 134 (1919); Long v. Kaufman Co., 129 La. 430, 56 So. 357 (1911) ; Coker & 
Bellamy v. Richey, 104 Ore. 14, 202 Pac. 551 (1921). 

81 Though appeals from moot cases have been denied on common law prece- 
dents, it has been suggested that the Constitution would prohibit their con- 
sideration in federal courts. See (1927) 41 Harv. L. Rev. 232, n. 5. But since 
a judgment for costs is in question, it may be questioned if the case is wholly 
moot. 
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practical objections ** provide the basis for the prevailing rule. Before 
further acceptance of this rule consideration should be directed to three 
pertinent factors, which have apparently escaped the attention of the 
courts. First, the manner in which the case has become moot may have 
a bearing, though the decisions have not made any distinctions.** Sec- 
ond, the appeal may involve the problem of discretionary costs and, 
hence, be independent of the merits of the case.** Third, the award of 
the costs may be affected by a statute or rule of law misapplied by the 
trial court.*° Though the English courts permit appeals in moot con- 
troversies, it is difficult to ascertain the basis of their policy.** If appeals 
be denied in all these cases, the federal practice, requiring each party to 
pay his own costs for the entire proceedings, would seem adequately to 
safeguard the interests involved.** 





EFFECT OF A PURCHASE BY A CORPORATION OF SHARES OF ITS OWN 
Stock. — Generally the purchase by a corporation of shares of its own 
stock is not regarded as ultra vires.‘ A reduction of the stated capital 
stock may be effected by compliance with statutory requirements,” even 





32 See note 8, supra. Wingert v. First Nat. Bank; Davis & Shangle v. Boyer, 
both supra note 30. 

383 The case may have become moot by: (a) Act or decision of third parties. 
See United States v. Alaska S.S. Co., 253 U.S. 113 (1920). (b) Act of the defeated 
party. (c) Act of the prevailing party. It seems but just to permit the defeated 
party some remedy in the third class. Contra: Heitmuller v. Stokes, 256 U. S. 350 
(1921). 

34 Cf, note 10, supra. 

85 Larson v. Anderson, 108 Wash. 157, 182 Pac. 957 (1919). Cf. note 3, supra. 
In such cases, it is submitted that an appeal for costs should be granted. An appeal 
to review a rule of law should be distinguished from an appeal to review the merits 
merely to determine the outcome of costs. Edwalds v. State, 12 Ark. 122 (1851) 
(appeal permitted to determine if a pardon vacates judgment for costs). Cf. 
Manlove v. State, 153 Ind. 80, 53 N. E. 385 (1899). 

36 A few cases have gone on the ground that the defeated party is entitled to 
review the decision to determine the outcome of the costs. Witt v. Corcoran, 2 
Ch. D. 69 (1876); Dicks v. Yates, 18 Ch. D. 76 (1881). But one case held that 
the defeated party had a right to review the decision, though moot, to remove the 
em which had attached to him. Inchabald v. Robinson, L. R. 4 Ch. App. 388 

1869). 

37 United States v. Hamburg-American Co., 239 U.S. 466 (1916) ; Commercial 
Cable Co. v. Burleson, 250 U. S. 360 (1919). 

1 Dupee v. Boston Water Co., 114 Mass. 37 (1873) ; Wisconsin Lumber Co. v. 
Greene & Western Tel. Co., 127 Iowa 350, 101 N. W. 742 (1904); Blalock v. 
Kernersville Co., 110 N. C. 99, 14 S. E. sor (1892); Wolf v. Excelsior Scale & 
Supply Co., 270 Pa. 547, 113 Atl. 569 (1921). See (1905) 18 Harv. L. Rev. 531; 
(1914) 27 ibid. 747; (1914) 14 Cox. L. Rev. 451. Distinguish the case where the 
corporation merely gives its own stock in pledge and takes it back when it has 
satisfied the obligation. Turner v. Tjosevig-Kennecott Copper Co., 116 Wash. 223, 
199 Pac. 312 (1921). 

2 In almost all the states specific provision is made for a reduction of the 
capital stock. Ordinarily requirement of notice and a more than majority vote of 
the stockholders is made. See N. H. Pus. Laws (1926) 886; Onto Gen. CopE 
(1927) § 8623(39); Ore. Laws (Olson,-1920) § 6877; Pa. Strat. (West, 1920) 
§§ 5695-09; R. I. Gen. Laws (1923) § 3518; S. C. Cope (1922) § 4263; Tex. REv. 
Civ. Strat. (1925) Art. 1332; Va. Cope (1924) § 3781; Wyo. Comp. Stat. ANN. 
(1920) §§ 5069-72. 
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in dissenting jurisdictions.* The present inquiry is directed to the situa- 
tion where no such reduction is intended but the purchase is made with 
the purpose of keeping the stock alive and without any purpose to change 
the capitalization. In a state upholding the minority doctrine* such a 
purchase is, of course, a nullity and may be set aside by an interested 
party. But under the majority doctrine, which seems decidedly prefer- 
able,° many interesting problems are raised both as respects the rights 
of third parties and the internal affairs of the corporation. 

In the absence of a statute limiting the right to purchase, a stock- 
holder should have no standing to object to a properly authorized pur- 
chase ‘ of its stock by the corporation.* If immediately after the trans- 
action the corporation is insolvent, creditors may have the transfer set 
aside as a fraudulent conveyance.® But where there is merely an im- 
pairment of capital, whether the courts may properly set a conveyance 
aside at the behest of creditors has been questioned.’® It seems desirable 
that creditors be protected against a depletion of assets which often will 
not be apparent, and there is a substantial body of authority holding that 





8 British, etc. Finance Corp. v. Couper, [1894] A. C. 390. 

4 Trevor v. Whitworth, 12 App. Cas. 409 (1887); Darnell-Love Lumber Co. v. 
Wiggs, 144 Tenn. 113, 230 S. W. 391 (1921). See (1918) 2 Munn. L. Rev. 456; 
(1914) 2 VA. L. Rev. 72. But a purchase by a corporation of its own stock is not 
a basis for a proceeding against it in quo warranto. State v. Minnesota Thresher 
Mfg. Co., 40 Minn. 213, 41 N. W. 1020 (1889). 

5 So it may be set aside by the vendor himself: Darnell-Love Lumber Co. v. 
Wiggs, supra note 4; or by a trustee for the corporation. Whaley v. King, 141 
Tenn. 1, 206 S. W. 31 (1918). The contract is so far illegal that a bank has been 
held not able to collect from the corporation a loan made to it for the purpose of 
such a purchase. Maryland Trust Co. v. Mechanics Bank, 102 Md. 608, 63 Atl. 
70 (1906). 

6 Such power may be of great advantage to the corporation. It enables it to 
remove undesirable shareholders and replace them with desirable ones: Copper 
Belle Mining Co. v. Costello, 11 Ariz. 334, 95 Pac. 94 (1908) ; Lindsay v. Arlington 
Co-operative Ass’n, 186 Mass. 371, 71 N. E. 797 (1904); Cole v. Cole Realty Co., 
169 Mich. 347, 135 N. W. 329 (1912) ; to entice otherwise reluctant purchasers of 
stock by contracts to repurchase: Vent v. Duluth Copper & Spice Co., 64 Minn. 
307, 67 N. W. 70 (1896); Schulte v. Boulevard Gardens Land Co., 164 Cal. 464, 
129 Pac. 582 (1913); to make provision for the holding of stock as an incident of 
employment: Iowa Lumber Co. v. Foster, 49 Iowa 25 (1878); Fremont Carriage 
Mfg. Co. v. Thomsen, 65 Neb. 370, 91 N. W. 376 (1902). This power gives a 
general flexibility denied by the minority doctrine. So in time of financial distress 
a corporation was allowed to cancel subscriptions. Cooper v. Frederick, 9 Ala. 
"38 (1846). 

7 There must be proper authorization or the purported purchase is invalid. 
Farmers’ Union Mercantile Co. v. Ricketts, 129 Ark. 177, 195 S. W. 381 (1917). 

8 Dupee v. Boston Water Co., supra note 1. But see Bedford R. R. v. Bowser, 
48 Pa. 29 (1864); Price v. Pine Mountain Iron & Coal Co., 17 Ky. L. Rep. 865, 
32 S. W. 267 (1895). 

® Corn v. Skillern, 75 Ark. 148, 87 S. W. 142 (1905); Buck v. Ross, 68 Conn. 
29, 35 Atl. 763 (1896). As to the effect of the conveyance on subsequent creditors 
see (1924) 37 Harv. L. Rev. 489. Cf. Hall & Farley v. Alabama Terminal & Im- 
provement Co., 152 Ala. 262, 44 So. 592 (1907); Marvin v. Anderson, 111 Wis. 
387, 87 N. W. 226 (1901). 

10 See Warren, Safeguarding the Creditors of Corporations (1923) 36 Harv. L. 
Rev. 509. Where the purchase is made from surplus profits, in good faith, it 
should be valid even against creditors. Tierney v. Butler, 144 Iowa 553, 123 N. W. 
213 (1909) ; Wolf v. Excelsior Automatic Scale & Supply Co., 270 Pa. 547, 113 Atl. 
569 (1921). So also where the stock has been resold. Erskine v. Peck, 13 Mo. App 


280 (1883), aff'd, 83 Mo. 465 (1884). 
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such transactions may be avoided by creditors without statutory aid. 
In a number of states the problem has been resolved by specific statutory 
enactments. The most common type makes it illegal for a corporation 
to make such a purchase.’* Where this type of statute is in effect the 
transaction should be void for all purposes.** A second type is less 
stringent, merely providing that the vendor shall be liable to creditors 
adversely affected to an amount not in excess of the assets refunded to 
him for his stock.** Here, it seems clear that the transaction should be 
valid except as to such creditors. In a recent case,’® decided under this 
type of statute, it was held that where a corporation bought its stock, 
which was paid for only in part, the vendor was liable for the cash re- 
funded but was not liable for the unpaid balance. Total liability would 
seem to be a more desirable result, for, from the creditors’ viewpoint, 
there is no real distinction between a return of money and a removal of 
liability.*° Surely the subscriber’s obligation is an asset of the cor- 
poration,’’ but the presence of the term “refund” in the statute 
possibly prevents the suggested conclusion. 

An effective purchase of stock raises new problems within the corpora- 
tion itself. In the ordinary case the purchase of the stock is not con- 





11 Hall v. Henderson, 126 Ala. 449, 28 So. 531, 61 L. R. A. 621 (1899) ; Clapp 
v. Peterson, 104 Ill. 26 (1882); Roan v. Winn, 93 Mo. 503, 4 S. W. 736 (1887). 
The vendor-stockholder must know that the corporation is buyer if it is to be set 
aside. Corn v. Skillern, supra note 9. Throughout these cases the courts watch 
more jealously the actions of officers than those of other stockholders in selling 
to the corporation. See Oliver v. Rahway Ice Co., 64 N. J. Eq. 506, 54 Atl. 460 
(1903) ; Pender v. Speight, 159 N. C. 612, 75 S. E. 851 (1912). But this does not 
mean that they will be held liable in tort for misappropriation of funds where 
they have authorized a purchase of stock. Shoemaker v. Washburn Lumber Co., 
97 Wis. 585, 73 N. W. 333 (1807). Nor are they individually liable to shareholders 
if the sale fails. Abeles v. Cochran, 22 Kan. 405 (1879). 

12 Coro. ANN. Stat. (Mills, 1924) § 996; Dex. Rev. Cope (1915) § 1933; N. H. 
Pus. Laws (1926) 892; R. I. Gen. Laws (1923) § 34708. 

13 Thus, it may be set aside at the suit of a stockholder. Currier v. Lebanon 
Slate Co., 56 N. H. 262 (1875); Kom v. Cody Detective Agency, 76 Wash. 540, 
136 Pac. 1155 (1913). 

14 Ark. Dic. Stat. (Crawford & Moses, 1921) § 1728; Mica. Comp. Laws. 
(Supp. 1922) § 9053(69). 

15 First Nat. Bank v. A. Heller Sawdust Co., 216 N. W. 464 (Mich. 1927). 
The plaintiff bank loaned money to the defendant corporation in order to allow 
it to purchase the shares of one A, who was desirous of retiring from the com- 
pany. The corporation had no surplus and no money with which to make the 
purchase. It gave its notes to the plaintiff for the amount loaned. The bank 
sought to recover from A the par value of his stock sold to the corporation. The 
bank acted throughout with knowledge of the purpose of the loan and the loan 
was made in reliance on the men who were managing the company. A’s stock at 
the time of the sale had been only partially paid up. The Michigan statute, supra 
note 14, provided that “if capital stock shall be withdrawn, and refunded to the 
stockholders before the payment of all the debts of the corporation . . . they 
shall be liable . . . to the amount of the sum refunded.” Held, that A was liable 
for the cash returned to him by the corporation but was not liable on the unpaid 
portion of his subscription. 

16 The vendor is specifically made liable in such case by statute in Maryland. 
Mp. Ann. Cove (Bagby, 1924) Art. 23, § 50(6). 

17 Rider v. Morrison, 54 Md. 429 (1880). See Tiger v. Rogers Cotton Co., 96 
Ark. 1, 130 S. W. 585 (1910). But this should not be confused with the situation 
where a corporation exerts a lien on shares of stock for non-payment of the sub- 
scription. Costello v. Portsmouth Brewing Co., 69 N. H. 405, 43 Atl. 640 (1898). 
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sidered as an extinguishment.'* It remains subsisting in the possession 
of the corporation and may be reissued ** upon proper action taken by 
the officers.2° A subsequent sale is consequently not subject to the same 
regulations as an original issue,”* provided that the mere formalities of 
issue and re-purchase have not been utilized for the purpose of avoiding 
these regulations.2* Thus existing stockholders have no right of pre- 
emption on such a reissue.** But the stock may not be utilized by a 
prevailing stockholder to perpetuate his control by issuing it to his own 
friends.** 

Although the corporation is the owner of this subsisting stock, reasons 
of policy forbid the exercise by it of some of the natural incidents of 
ownership. It may not vote upon the stock whether the stock is in its 
own name,” that of a trustee for its benefit,** a pledgee of the corpora- 
tion,’ or one of its subsidiaries.** The remaining stockholders not only 
have the sole voting privilege *® but, where a statutory liability is im- 
posed upon them, this liability is not increased by the presence of some 
of the stock in the hands of the corporation.*® Nor are they liable upon 
the unpaid subscriptions to the stock purchased, although they, by vote, 
authorize the purchase.** The stock may be redistributed among the 





18 Bank v. Wickersham, 99 Cal. 655, 34 Pac. 444 (1893). 

19 2 Coox, Corporations (8th ed. 1927) § 313. The view has been expressed 
that the stock was actually extinguished and that new stock was issued. The doc- 
trine of non-extinguishment was regarded as a fiction, it being considered impos- 
sible logically to conceive of a corporation owning shares in itself. MoRAWETz, 
PrIvATE CORPORATIONS (2d ed. 1886) $114. See Tulare Irrigation Dist. v. Kaweah 
Canal & Irrigation Co., 112 Cal. xvii, 44 Pac. 662 (1896). In Pabst v. Goodrich, 
133 Wis. 43, 113 N. W. 398 (1907), such reissue stock was regarded as corpus 
and not income of an estate. 

20 The reissue. must be properly authorized. Dacovich v. Canizas, 152 Ala. 287, 
44 So. 473 (1907). 

21 City Bank of Columbus v. Bruce & Fox, 17 N. Y. 507 (1858). Cf. Barto v. 
Nix, 15 Wash. 563, 46 Pac. 1033 (1896), where the subsequent purchaser seems 
to have been held for full value despite agreement to sell to him for 70 per cent 
of par. F 

22 Knickerbocker Imp. Co. v. Board of Assessors, 74 N. J. L. 583, 65 Atl. 913 
(1907); Alling v. Wenzel, 133 Ill. 264, 24 N. E. 551 (1890). 

28 Borg v. Internat. Silver Co., 11 F.(2d) 147 (C. C. A. 2d, 1925). 

24 Thomas v. Internat. Silver Co., 72 N. J. Eq. 224, 73 Atl. 833 (1907) ; Elliott 
v. Baker, 194 Mass. 518, 80 N. E. 450 (1907). See Luther v. Luther Co., 118 Wis. 
112, 94 N. W. 69 (1903). 

25 Nor is it a ground for postponing an annual election that the corporation 
owns some of the stock. Walsh v. State, 199 Ala. 123, 74 So. 45 (1917). 

26 Ex parte Holmes, 5 Cowen 426 (N. Y. 1826); Am. Railway-Frog Co. v. 
Haven, 101 Mass. 398 (1869). It is often hard to tell, when an officer purchases 
stock, whether he is purchasing for himself or as trustee for the corporation. See 
Vercoutere v. Golden State Land Co., 116 Cal. 410, 48 Pac. 375 (1897). 

27 Brewster v. Hartley, 37 Cal. 15 (1869); Thomas v. Internat. Silver Co., 
supra note 24. 

28 O’Connor v. Internat. Silver Co., 68 N. J. Eq. 680, 62 Atl. 408 (1905). 

29 So a statute requiring consent of three fourths of the shareholders means 
consent of three fourths of outstanding shares. Market Street Ry. v. Hellman, 
109 Cal. 571, 42 Pac. 225 (1895). 

30 Crease v. Babcock, 10 Metc. 525 (Mass. 1846). 

81 Crawford v. Roney, 126 Ca. 763, 55 S. E. 499 (1906) ; Moon Bros. v. Waxa- 
hachie Grain & Imp. Co., 13 Tex. Civ. App. 103, 35 S. W. 337 (1896), aff'd, 89 
Tex. 511, 35 S. W. 1047 (1896). 
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shareholders,** and this is true despite a statutory prohibition against 
stock dividends.** 

Most of the legislative enactments ** governing the validity and inci- 
dents of a purchase by a corporation of its own stock are inadequate, and 
in some states there are no pertinent statutory provisions. Future legis- 
lation should attempt to remove the haze covering many of the problems 
here considered that have proved so troublesome to the courts.*° 
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ABATEMENT AND REVIVAL — PENDENCY OF ANOTHER ACTION — SECOND 
Action LocaL BuT AVAILABLE AS COUNTERCLAIM IN First. — The relator 
sued a bank for specific enforcement of a mortgage contract or for cancella- 
tion of the mortgage. While this action was pending the bank sued the relator 
to foreclose the mortgage. The actions were brought in different counties, the 
second one in the county where the land lay. However, the foreclosure action 
could have been decided in the first county, if no change of venue were asked. 
When its plea of abatement to the foreclosure action was overruled, the relator 
applied for a writ of prohibition. Held, that there was another action pending 
between the same parties for the same cause. Writ granted. State ex rel. 
Green Mountain Lumber Co. v. Superior Court, 261 Pac. 97 (Wash. 1927). 

A plea of abatement has been denied on the sole ground that the defendant 
in the prior action was the plaintiff in the subsequent one. Rookery Realty, 
etc. Co. v. Johnson, 294 Mo. 461, 243 S. W. 123 (1922). The same result is 
reached, if all the issues in the second action would not-be settled by judgment 
in the first. Reichert v. Pure Oil Co., 214 N. W. 669 (Minn. 1927). These 
decisions overlook the practical value of the plea in preventing the confusion 





82 Coleman v. Columbia Oil Co., 51 Pa. 74 (1865). Such a dividend may not 
be revoked. Dock v. Schlichter Jute Cordage Co., 167 Pa. 370, 31 Atl. 656 (1895). 

33 Commonwealth v. Boston & Albany R. R., 142 Mass. 146, 7 N. E. 716 
(1886). 

84 Stock held by the corporation shatl have no voting power. Det. Rev. Cope 
(1915) § 1933; IpAmo Comp. Stat. (1919) § 4746; Me. Rev. Stat. (1916) 790; 
N. H. Pus. Laws (1926) 889; R. I. Gen. Laws (1923) § 3490; Va. Cope (1924) 
§ 3802. Such stock shall not be entitled to any dividend. Mass. Gen. Laws (1921) 
1643; W. VA. Cope Ann. (Barnes, 1923) 1103. A majority of the remaining shares 
are a majority for purposes of voting. Ipano Comp. Srat. (1919) § 4746; UtTan 
Comp. Laws (1917) § 88s. 

85 Some recent changes with respect to the power of a corporation to purchase 
shares of its own stock are worth noting. Maryland has been considered as a 
state with the minority doctrine on the basis of Maryland Trust Co. v. Mechanics 
Bank, 102 Md. 608, 63 Atl. 70 (1906). This would seem to have been changed 
by Mp. Ann. Cope (Bagby, 1924) Art. 23, § 50, which is quite an elaborate pro- 
vision. The present statute in Colorado (Coto. Ann. Stat. (Mills, 1924) § 996) 
permits a corporation to purchase its own stock. The earlier statute forbade it. 
Coro. Ann. Cope (Mills, 1912) § 996. New York Prenat Cope § 664, makes it a 
misdemeanor for a director to concur in a vote or act by which any assets of a 
corporation other than surplus profits are given for the purchase of stock. See 
In re Fechheimer Fishel Co., 212 Fed. 357 (C. C. A. 2d, 1914). The Ohio corpora- 
tion act, passed in 1927, extends broad power for a4 corporation’s purchase of its 
own shares in several specified situations. Onto Gen. Cope (1927) §8623(41). 
See (1927) 40 Harv. L. Rev. 1143, 1147. 
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and waste caused by two courts trying the same issue. The principal case 
supports the preferable view that the plea should be allowed where the parties 
in the two actions are substantially the same, and a possible judgment in the 
first case would be conclusive as to one of the issues in the second. Benson 
v. Fulmore, 269 S. W. 71 (Tex. 1925); Allen v. Salley, 179 N. C. 147, 101 
S. E. 545 (1919); Kline v. Freret, 5 La. Ann. 494 (1850); Bartholomay Brew- 
ing Co. v. Haley, 16 App. Div. 485, 44 N. Y. Supp. 915 (1897). It is objected 
that this rule forces the defendant in the original action to counterclaim. 
Jennison Hardware Co. v. Godkin, 112 Mich. 57, 70 N. W. 428 (1897). See 
(1920) 33 Harv. L. Rev. 857. But he may wait until judgment and then sue 
in a venue of his choice, or in the county where the land lies. Disbrow Mfg. 
Co. v. Creamery Package Mfg. Co., 115 Minn. 434, 132 N. W. 913 (1911). 
In such a case a stay of proceedings seems preferable since it will save the costs 
of dismissal of the second action. This remedy is essential where the Statute 
of Limitations on the second cause is very short. Central Improvement & 
Contracting Co. v. Grasser Contracting Co., 119 La. 263, 44 So. 10 (1907). 
And a stay will solve cases where the parties in the two actions are not the 
same although the same issues are involved. Holt v. Uvalde Co., 269 S. W. 


73 (Tex. 1925). 


ADMIRALTY — SEAMAN’S RIGHT TO RECOVER UNDER THE JONES ACT AFTER 
ACCEPTING MAINTENANCE AND CurRE. — While the plaintiff was adjusting the 
deck cargo on the ship on which he was employed, he received injuries due to 
the negligence of the owner in failing to slow down the vessel. The plaintiff 
accepted maintenance, cure, and wages, and then brought an action for dam- 
ages under the Jones Act. 41 STAT. 1007 (1920), 46 U. S.C. A. (1928) § 688. 
He obtained a judgment in the lower court and the defendant appealed. Held, 


that the acceptance of maintenance, cure, and wages does not preclude an 
action for damages under the Jones Act. Judgment affirmed. Peterson v. 
Pacific S. S. Co., 261 Pac. 115 (Wash. 1927). 

With one exception the general admiralty law allowed only maintenance, 
cure, and wages to an injured seaman. See HucuHes, ADMIRALTY (2d ed. 
1920) § 101. The exception was where the injury arose from defective ap- 
pliances or unseaworthiness of the vessel; in these cases compensatory dam- 
ages could also be had. The Osceola, 189 U. S. 158 (1903). The objection 
that this was allowing double recovery was denied, for the right to mainte- 
nance, cure, and wages was considered a separate right dependent upon con- 
tract. The Ralph, 299 Fed. 52 (C. C. A. oth, 1924); Cresct v. Standard 
Fisheries, 7 F.(2d) 378 (N. D. Cal. 1925). The instant case interprets the 
Jones Act as allowing both remedies in all situations. The difficulty in this 
interpretation lies in the provision of the Act that the remedy thereunder is 
to be had at the election of the injured seaman. See 41 STAT. 1007 (1920), 
46 U.S. C. A. (1928) § 688. And the election contemplated would seem to be 
between having the seaman’s rights determined by the old admiralty law, or 
by the new admiralty law as adopted in the Jones Act, which is based on the 
common law governing the relation of master and servant. See Kuhlman v. 
Fletcher Co., 20 F.(2d) 465, 467 (C. C. A. 3d, 1927). If this is the mean- 
ing of the Act, the decision in the instant case would seem unsound, for the 
taking of maintenance, cure, and wages is entirely inconsistent with a proceed- 
ing under the new law of master and servant which contains no provision for 
that kind of relief. Although the result of the case fails to give effect to the 
stipulation for an election, it is in conformity with the beneficent attitude of 
the law towards seamen. 


ALIENS — NATURALIZATION — RESIDENCE REQUIREMENTS AS APPLIED TO 
SEAMEN SERVING ON VESSELS OF FoREIGN REGISTRY. — The petitioner had 
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been engaged for the five years preceding application for admission, as mas- 
ter of one of the vessels of a New Jersey corporation, having its principal 
office in Boston, and whose ships were under British registry. All of the 
petitioner’s voyages had begun and ended at Boston, and during this period 
his family was living in Massachusetts and his child attended school there. 
The Act of May 9, 1918, provided that those aliens who had served in the 
military or naval forces or had spent three years in the United States merchant 
marine need not prove a five year residence, but it contained a proviso that 
the service of aliens on vessels not “ of American registry . . . should not be 
considered as residence for naturalization purposes.” 40 STAT. 542, 544 
(1918), 8 U.S.C. A. (1927) § 384. The district court denied the petition, and 
the petitioner appealed. Held, that the petitioner is barred by the specific pro- 
visions of the Act. Judgment affirmed. One judge dissented on the ground 
that the proviso in that act was meant to apply only to the class of aliens in- 
cluded therein. MacDonald v. United States, reported in U. S. Daily, Decem- 
ber 30, 1927, p. 8 (C. C.A. 1st). 

The proviso in question was carried over as a separate section in the United 
States Code of 1926 in such a manner as to make possible its erroneous ap- 
plication to all alien seamen. See 44 Stat. 160 (1926), 8 U. S. C. A. (1927) 
§ 384. And one federal district court has been misled by this error, and on 
facts identical with the principal case refused admission to citizenship. Peti- 
tion of Kirton, 22 F.(2d) 301 (S. D. N. Y. 1927). But the codification of 
1926 is only a prima facie statement of the law and prior enactments are con- 
trolling. See 44 Stat. 1 (1926), 1 U.S.C. A. (1927) 4. Thus it is submitted 
that under accepted rules of statutory construction, the proviso in the act 
of May 9, 1918, is applicable only to the preceding sections of that act. Jn 
re Nicolich, 17 F.(2d) 611 (E. D. La. 1927). See 56 Conc. REc. 6001-02 
(1918); 2 SUTHERLAND, STATUTORY CONSTRUCTION (2d ed. 1904) §§ 351-52. 
But cf. United States v. Habbick, 287 Fed. 593 (E. D. N. Y. 1923). However, 
the statutory requirement of residence for “a continued term of five years ” 
must still be met by the petitioner. 2 Stat. 811 (1813), 8 U. S.C. A. (1927) 
§ 361. The purpose in demanding this definite period of residence as a pre- 
requisite to citizenship is to enable the alien to become acquainted with 
American government and institutions. See Rogers, J., in United States v. 
Mulvey, 232 Fed. 513 (C. C. A. 2d, 1916); Jn re Vasicek, 271 Fed. 326 
(E. D. Mo. 1921); VAN Dyne, NATURALIZATION IN THE UNITED STATES 
(1907) 94. Thus a temporary absence does not destroy the continuity of resi- 
dence. United States v. Dick, 291 Fed. 420 (N. D. N. Y. 1923). Cf. United 
States v. Cantini, 212 Fed. 925 (C. C. A. 3d, 1914). And alien seamen serving 
on American vessels may be admitted threé years after their declaration of in- 
tention. 40 StaT. 542-45 (1918), 8 U. S.C. A. (1927) §§ 376, 388. In re 
Schneider, 164 Fed. 335 (S. D. N. Y. 1908); Jn re Sutherland, 197 Fed. 
841 (N. D. Ohio 1912). Where an unattached alien seaman serves on a 
vessel of foreign origin, admittedly he has little opportunity to familiarize 
himself with American institutions, and therefore should not be granted 
citizenship. See Jn re Cook, 239 Fed. 782 (D. N. J. 1917) (service on a 
private American vessel held insufficient). But where an alien seaman main- 
tains his family in the United States, schools his children here, and returns to 
his American home at the completion of each voyage, it would seem that he 
has ample opportunity to satisfy the statutory purposes. Jn re Nicholich, 
supra. See Daly, J., in Jn re Scott, 1 Daly 534 (N. Y. 1848). Contra: Peti- 
tion of MacKinnon, 193 App. Div. 893, 183 N. Y. Supp. 108 (i920). And 
whether he has availed himself of this opportunity may be tested by the 
Statutory examination preceding admission to citizenship. 34 Stat. 599 
(1906), 8 U. S.C. A. (1927) § 399. See Jn re Kornstein, 268 Fed. 172 (E. D. 
Mo. 1920) ; Jn re Vasicek, supra. 
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ARBITRATION — FEDERAL STATUTE— STAY OF PROCEEDINGS FOR ARBITRA- 
TION ABROAD. — The master of a Norwegian vessel and the respondents, South 
American charterers, entered into a charter party in London, a clause of which 
provided for arbitration in London of all disputes arising thereunder. For 
damages arising from a failure to give prompt notice as to the port of loading, 
the master filed a libel in personam, with a clause of foreign attachment. The 
respondent excepted on the ground that foreign arbitration was a condition 
precedent to the court’s jurisdiction. Held, that under the United States Arbi- 
tration Act (43 Stat. 883 (1925), 9 U. S.C. A. (1927) §1) arbitration was 
not a condition precedent to the court’s jurisdiction, but that the court could 
stay proceedings until foreign arbitration might be had. Exceptions overruled. 
Danielsen v. Entre Rios Rys., Ltd., 22 F.(2d) 326 (D. Md. 1927). 

The construction placed on the act by the court seems entirely sound, and 
is in line with the decisions under the New York and English acts from which 
it was substantially copied. Matter of Inter-Ocean Food Products Co., 206 
App. Div. 426, 201 N. Y. Supp. 536 (1923); Law v. Garrett, 8 Ch. D. 26 
(1878). Under these acts stays of proceedings have been granted where the 
agreement was to submit all disputes to a foreign tribunal. Kelvin Engineer- 
ing Co. v. Blanco, 125 Misc. 728, 210 N. Y. Supp. 10 (1925); Kirchner & Co. 
v. Gruban, [1909] 1 Ch. 413. Cf. Sudbury v. Ambi Verwaltung Kommandite- 
gessellschaft Auf Aktien, 213 App. Div. 98, 210 N. Y. Supp. 164 (1925) 
(express objection to court’s jurisdiction overruled). An earlier decision 
under the federal act, however, disregarded these precedents, and held that 
@ proper interpretation sanctioned a stay only where the court could order 
arbitration. The Silverbrook, 18 F.(2d) 144 (E. D. La. 1927). See (1927) 
36 Yate L. J. 1016. _ As the court can only order arbitration proceedings 
within the jurisdiction, the result of this decision would be to lessen the value 
of legislation which recognizes arbitration agreements as valuable adjuncts to 
maritime contracts. But see Cohen and Dayton, The New Federal Arbitra- 
tion Law (1926) 12 Va. L. REv. 265; Poor, Arbitration under the Federal 
Statute (1927) 36 YALE L. J. 667, 670. The stay allows the parties to proceed 
according to their original undertaking. If, as in the principal case, it is the 
defendant who seeks to arbitrate, the plaintiff must submit before the stay 
will be vacated. On the other hand, if it is the plaintiff, while, of course, the 
defendant may refuse, continuing the libel or attachment on his property 
during the stay will tend to force him to arbitrate. The value of such indirect 
enforcement is not negligible, and it is unattended by the difficulties involved 
in ordering foreign arbitration. While the plausibility of the latter has been 
suggested, the inability to supervise and regulate proceedings before foreign 
arbitrators is perhaps a fatal objection. Matter of Inter-Ocean Food Products 
Co., supra. But see (1924) 24 Cor. L. REv. 204. 


BANKRUPTCY — PARTNERSHIP — DISSOLUTION OF INSOLVENT PARTNERSHIP 
To OstaIn INDIvipUAL Exemptions. — The petitioners were partners, and, 
knowing that they were insolvent, dissolved the partnership and divided the 
firm assets among themselves. This was done so that the property should 
belong to them individually and so be subject to exemptions. The Uniform 
Partnership Act and the Uniform Fraudulent Conveyances Act have been 
adopted in Michigan. Micu. Comp. Laws (Supp. 1922) §§ 7966, 12003. 
The referee denied their claims for exemptions and they appealed. Held, 
that " orders be affirmed. Im re Jacobs, 21 F.(2d) 1006 (W. D. Mich. 
1927). 

The courts have usually considered the purpose of the exemption statutes to 
prevent destitution to be so strong that the intentional conversion of assets into 
exempt property by an insolvent debtor is not in itself a fraud upon creditors. 
Forsberg v. Security State Bank, 15 F.(2d) 499 (C. C. A. 8th, 1926); Jn re 
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Wilson, 123 Fed. 20 (C. C. A. oth, 1903). Contra: McGahan v. Anderson, 
113 Fed. 115 (C. C. A. 4th, 1902). Cf. In re Gerber, 186 Fed. 693 (C. C. A. 
gth, 1911). See 3 Remincton, Bankruptcy (3d ed. 1923) § 1297; (1927) 25 
Micu. L. REv. goo. In accordance with this doctrine are the decisions allow- 
ing the assets of an insolvent partnership to be divided among its members so 
that the assets may be subject to exemption as their individual property. 
Crawford v. Sternberg, 220 Fed. 73 (C. C. A. 8th, 1915); Lee v. Bradley Fer- 
tilizer Co., 44 Fla. 787, 33 So. 456 (1903). Contra: In re Turnock & Sons, 
230 Fed. 985 (C. C. A. 7th, 1916). See 6 RemincTon, BANKRupTcy § 2938. 
But under the entity theory of partnership, this distribution is fraudulent as to 
firm creditors since no consideration moves to the partnership. Barby & Co. 
v. Gilligan, 33 W. Va. 246, 10 S. E 400 (1889); Arnold v. Hagerman, 45 N. J. 
Eq. 186, 17 Atl. 93 (1889); Ex parte Mayou, 4 De G. J. & S. 664 (1865). Cf. 
In re Turnock & Sons, supra; In re Head, 114 Fed. 489 (W. D. Ark. 1902). 
See Cowles, The Firm as a Legal Person (1903) 57 CENT. L. J. 343; (1925) 
39 Harv. L. Rev. 247. Sec. 8 of the Uniform Fraudulent Conveyances Act 
so provides. The assets accordingly remain firm assets. And since exemp- 
tions cannot be claimed out of partnership property under the majority com- 
mon law rule as well as under § 25(2c) of the Uniform Partnership Act, the 
petitions fer exemptions in the instant case were properly refused. Jn re 
Safady Bros., 228 Fed. 538 (W. D. Wis. 1915); Jensen v. Wiersma, 185 
Iowa 551, 170 N. W. 780 (1919). See (1919) 4 A. L. R. 300; 1 CoLuier, 
BANKRUPTCY (13th ed. 1923) 295-08. 


BANKS AND BANKING— NATIONAL BANKS— CHANGE FROM STATE Or- 
GANIZATION — EFFECT UPON Fipuctary RELATIONSHIPS.— The Common- 
wealth Trust Company was appointed by the probate court as trustee under 
wills in two cases, and as conservator of property in a third. Subsequently, it 
was converted into a national bank, and later consolidated with another na- 
tional bank. No new appointment was made. The new organization brought 
this petition for the allowance of accounts in the probate court. Held, that 
the petitioner was not the fiduciary appointed and might account only de son 
tort. Petition denied. Petition of Commonwealth-Atlantic Nat. Bank of 
Boston, 158 N. E. 780 (Mass. 1927). 

A succeeding consolidated trust. company has been held entitled to appoint- 
ment as executor under a will naming one of its components. Chicago Title 
& Trust Co. v. Zinser, 264 Ill. 31, 105 N. E. 718 (1914); Matter of Bergdorf, 
206 N. Y. 309, 99 N. E. 714 (1912). See Sears, Trust Company LAw 
(1917) §17. The basis of these decisions is that the successor is a continua- 
tion of the former organization, identical for business purposes, and is by fair 
implication included in the testator’s appointment. See Chicago Title & Trust 
Co. v. Zinser, supra. But the Massachusetts court has refused to carry this 
doctrine to the case where the institution selected becomes, on conversion, a 
national bank, and, as such, subject to a different system of regulations. 
Commonwealth-Atlantic Nat. Bank, Petitioner, 249 Mass. 440, 144 N. E. 443 
(1924), certiorari denied, 266 U. S. 617 (1924). Contra: Turner’s Estate, 
277 Pa. 110, 120 Atl. 7o1 (1923). See (1924) 73 U. or Pa. L. Rev. 96. This 
decision was followed in the instant case, although it differs from the previous 
one in that the company had been appointed trustee and had acted as such 
prior to the conversion. The court was forced to distinguish a prior decision 
where the original trust company was a trustee of a mortgage for the benefit 
of bondholders, in which case it held that a subsequent conversion into a 
national bank did not deprive the new organization of the trusteeship. Jowa 
Light, etc. Co. v. First Nat. Bank, 250 Mass. 353, 145 N. E. 433 (1924). The 
distinction given was that the one was a business transaction founded on con- 
tract, while the other arose from appointment by a court. Even though this 
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rather doubtful distinction is accepted, the testator’s desire to have a trust 
company rather than an individual act in this fiduciary capacity, and the pe- 
titioner’s experience with the administration of the particular trust estate 
should influence the court to grant an appointment on application by the new 
organization. 


CuHoses In ActION — ASSIGNABILITY AND SURVIVABILITY AS CONVERTIBLE 
Terms — STATUTORY ASSIGNMENT OF TorT CLAIM TO INSURER. —An em- 
ployee was injured through the negligence of a workman not in the same 
employ, and elected to take compensation under § 29 of the New York work- 
men’s compensation law. He received an award which was paid by the in- 
surance carrier. Sec. 29 provides that if the injured workman elects to take 
compensation, the awarding of compensation shall operate as an assignment to 
the insurance carrier of the cause of action against the tort feasor. After the 
beginning of this suit by the insurance company against the employer of the 
negligent workman, the injured employee died from causes not connected 
with the injuries. Upon the defendant’s motion the complaint was dismissed 
on the ground that the death of the employee divested the plaintiff of the 
rights conferred by the statute, and the latter appealed. Held, that since 
assignability and survivability are convertible terms the statute conferred a 
claim which was not nullified by the employee’s death. Judgment reversed. 
Manufacturers’ Liability Ins. Co. v. Overseas Shipping Co., 130 Misc. 710, 
225 N. Y. Supp. 70 (1927). 

The instant case states the converse of a rule frequently encountered in the 
American reports, that the test of assignability is survivability. See Zabriskie 
v. Smith, 13 N. Y. 322, 335 (1855); Comegys v. Vasse, 1 Pet. 193, 213 (U. S. 
1828); (1911) 24 Harv. L. Rev. 670. To the medieval mind the alienation 
of such an essentially personal thing as a right of action, whether founded 
upon contract or tort, was unthinkable. See 7 HotpswortH, History or 
ENGLIsH Law (3d ed. 1925) 520; 2 SPENCE, EQUITABLE JURISDICTION (1849) 
850. Although the class of non-alienable rights has been greatly restricted this 
feeling has not completely disappeared from modern law. See County Hotel 
& Wine Co. v. London, etc. Ry., [1918] 2 K. B. 251, 258-62; Williams, Js a 
Right of Action in Tort a Chose in Action? (1894) 10 L. Q. REV. 143, 151; 
1 WiLListon, ConTRACTS (1920) § 413. It was the basis of the test employed 
by the American courts in limiting the assignment of choses in action early in 
the nineteenth century after the dread of champerty and maintenance had 
abated. In determining what rights were not so personal but that they might 
be assigned, these courts drew analogies to those choses which at that time 
survived or were otherwise transmissible by operation of law. See Grant v. 
Ludlow’s Adm’r, 8 Ohio St. 1, 37 (1857); People v. Tioga C. P., 19 Wend. 
73, 75-77 (N. Y. 1837); North v. Turner, 9 S. & R. 244, 248, 249 (Pa. 1823). 
In many jurisdictions the analogy te survivability crystallized from a rough 
rule of thumb into a conclusive test, so that when by statute a cause of action 
was made to survive it thereby became assignable. See McCloskey v. San 
Antonio Traction Co., 192 S. W. 1116, 1119 (Tex. Civ. App. 1917); Stewart 
v. Lee, 70 N. H. 181, 185 (1899); Vimont v. Chicago & N. W. Ry., 69 Iowa 
296, 298, 209 (1886); Mackey v. Mackey, 43 Barb. 58, 60, 61 (N. Y. 1864). 
Whatever may be the merits of complete assignability and survivability it 
may be questioned whether the arguments in favor of one apply with like force 
to the other. See Ames, /nalienability of Choses in Action (1890) 3 Harv. L. 
REv. 337, 338. Accordingly some courts have refused to interpret statutes 
providing for the survival of rights as also making them of necessity assign- 
able. See Sherman v. Harris, 36 S. D. 50, 56, 153 N. W. 925, 926 (1015); 
Weller v. Jersey City, etc. Ry., 68 N. J. Eq. 659, 662, 61 Atl. 459, 460 (1905); 
North Chicago St. Ry. v. Ackley, 171 Ill. too, 109, 110, 49 N. E. 222, 225, 
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44 L.R. A. 177 (1897); Rice v. Stone, 1 Allen 566, 571 (Mass. 1861). The 
result of the instant case, however, seems sound since the legislature appar- 
ently intended to vest an indefeasible right of action in the insurance carrier. 


CONSTITUTIONAL LAW— FEDERAL TAXATION ON STATE INSTRUMENTAL- 
ITIES — EXAMINER APPOINTED BY STATE COURT NOT WITHIN EXEMPTION. — 
Bonds from approved surety companies were required of parties to actions in 
state courts, and an examiner was appointed by a state court to report on the 
financial standing of companies applying to be accepted as sureties. Each 
company so applying was required to pay a certain sum into court, and a por- 
tion of this amount was paid by the clerk of the court to the examiner. The 
plaintiff examiner was required to pay a federal tax on his whole income, and 
sued to recover so much of the tax as was assessed on what he received for his 
services to the court. Held, that the tax was valid, since the examiner re- 
ceived his pay indirectly from the surety companies and not from the state. 
Judgment for the defendant. Miller v. McCaughn, 22 F.(2d) 165 (E. D. Pa. 
1927). 

The rule that the income of state officers is exempt from federal taxation 
applies to the income of a state judge-and of a state’s attorney. The Col- 
lector v. Day, 11 Wall. 113 (U.S. 1870); United States v. Ritchie, Fed. Cas. 
No. 16, 168 (D. Md. 1872). The reasons for this exemption are purely po- 
litical, for unless there is some discrimination against income derived from 
state offices, there is no impairment of state functions in taxing such income. 
See Powell, Indirect Encroachment on Federal Authority by the Taxing 
Powers of the States (1919) 32 Harv. L. REv. 902, 928. The exemption has 
not been extended to technicai experts employed by the state. Metcalf & 
Eddy v. Mitchell, 269 U. S. 514 (1926); Lyons v. Reinecke, to F.(2d) 3 
(C. C. A. 7th, 1926). See (1926) 39 Harv. L. Rev. 768. Cf. South Carolina 
v. United States, 199 U. S. 437 (1905); Flint v. Stone Tracy Co., 220 U. S. 
107 (1911); Fidelity & Deposit Co. v. Pennsylvania, 240 U. S. 319 (1916). 
And the present case is in harmony with a recent case holding that a receiver 
appointed by a federal court was not an officer or employee of the United 
States so as to be exempt from a federal income tax. Fleming v. Bowers, 11 
F.(2d) 789 (S. D. N. Y. 1926). Different consideraiions arise where the 
tax is not on the income, but on the bond required for the state office. Such 
taxes are held invalid. Bettman v. Warwick, 108 Fed. 46 (C. C. A. 6th, 
1901); State ex rel. Lakey v. Garton, 32 Ind. 1 (1869). Taxes on the process 
of state courts are likewise invalid. Neldert v. Chicago, R.1. & P. R. R., 
89 Misc. 282, 153 N. Y. Supp. 658 (1915); Sayles v. Davis, 22 Wis. 225 
(1867); Smith v. Short, 40 Ala. 385 (1867); Fifield v. Close, 15 Mich. 505 
(1867). Cf. Stirneman v. Smith, too Fed. 600 (C. C. A. 8th, 1900); Mc- 
Nally v. Field, 119 Fed. 445 (C. C. R. I. 1902). In these cases there is a 
direct interference with the workings of state instrumentalities and therefore 
a reason for holding the federal tax inapplicable that does not exist in the 
present case. 


CoNSTITUTIONAL LAw — VestTED R1cHTts — EFrFect oF CHANGE IN ZONING 
ORDINANCE. — The relator obtained a permit to erect a factory on a certain 
site. He subsequently contracted to buy the property and entered into a con- 
tract with a builder. The municipality, by ordinance, then effected a change 
in its zoning system whereby factories were excluded from this zone. The 
evidence was conflicting as to whether the relator had begun construction be- 
fore the passage of the ordinance. On completion of the building, the relator 
sought a writ of mandamus to compel cancellation of the revocation of the 
building permit, and the issuance of a certificate of occupancy. Held, that 
the relator had secured no vested right of which he could not be deprived. 
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Motion denied. Matter of Bregman, reported in N. Y. L. J., Dec. 13, 1927, 
at 1258 (N. Y. Sup. Ct.). 

The term “ vested right ” can have but little significance when used in con- 
nection with the police power. The very essence of this.power is that no indi- 
vidual rights of any nature can prevent its operation, once the situation has 
been indicated as a proper one for its exercise and the means of this exercise 
are reasonable. (1925) 34 YALE L. J. 303. Even established user is of no 
avail, at least where the use can be likened to a nuisance. Reinman v. Little 
Rock, 237 U.S. 171 (1915); Hadacheck v. Los Angeles, 239 U.S. 394 (1915). 
It is essential, however, that the forbidding ordinance be not unreasonable or 
arbitrary. Dobbins v. Los Angeles, 195 U. S. 223 (1904). The fact that 
there is an interference with established user, or that expenditures have been 
made in reliance on previous action by the municipality may well serve to 
make the subsequent action unreasonable. The results of those cases in the 
lower New York courts whose language is contrary to that of the instant case, 
may, perhaps, be supported on this ground. People v. Stanton, 125 Misc. 215, 
211 N. Y. Supp. 438 (1925); Pelham View Apartments v. Switzer, 130 Misc. 
545, 224 N. Y. Supp. 56 (1927). Comprehensive zoning ordinances are now es- 
tablished as legitimate exercises of the police power. Village of Euclid v. 
Ambler Realty Co., 272 U.S. 365 (1926); (1927) 40 Harv. L. Rev. 644. But 
though the plan as a whole may be valid, it may operate unreasonably in par- 
ticular cases. Village of University Heights v. Cleveland Jewish Orphans’ 
Home, 20 F.(2d) 743 (C. C. A. 6th, 1927). However, courts have been willing 
to hold with the instant case that a subsequent ordinance could extinguish a 
right secured by the granting of a permit, or by expenditures made in reliance 
on it. Greenough v: Allen Theater & Realty Co., 33 R. 1. 120, 80 Atl. 260 
(1911); People v. Ludwig, 218 N. Y. 540, 113 N. E. 532 (1916); People v. 
Kleinert, 237 N. Y. 580, 143 N. E. 750 (1924), writ of error dismissed, 268 
U. S. 646 (1925); Matter of Fox Lane Corp., 216 App. Div. 813, 215 N. Y. 


Supp. 334 (1926). 


CoOPERATIVE MARKETING ASSOCIATIONS — REMEDIES AGAINST THIRD PER- 
SONS NOT PARTIES TO THE ConTRAcT. —L, a landowner, was a member of 
the plaintiff codperative association. He had agreed, by the contract of mem- 
bership, to deliver to the association for the period of five years all the 
potatoes produced or acquired by or for him, or over which he had a legal 
right to exercise control. Thereafter, L executed a crop-sharing lease with 
T, the appellant, who knew at the time he entered into the lease of his land- 
lord’s contract with the association. The Codperative Marketing Act declared 
that it would be conclusively presumed that the lessor would have control 
over any crops raised upon his premises, provided the tenancy was created 
after the execution of the marketing agreement. Colo. Laws 1923, c. 142, 
§ 19. T did not sell his share of the potato crop to the plaintiff, but marketed 
it elsewhere. From a judgment awarding damages and an injunction in 
favor of the plaintiff against both LZ and 7, the latter appealed. Held, that 
equity will not aid T in assisting L to break his contract with the association. 
Judgment affirmed. Wilson v. Monte Vista Potato Growers’ Co-op. Ass'n, 
260 Pac. 1080 (Colo. 1927). 

The statutory presumption was effective to bring within the tenor of the 
marketing contract all the potatoes raised upon the premises, whether by the 
lessor ‘or the lessee. Since the tenant knew of the contract, the judgment for 
damages against him was properly awarded. It does not appear that he in- 
duced the landlord to break the contract. However, the lease was made for 
the very purpose of avoiding it and the codperation of the tenant in the 
breach should suffice in such a case. Cf. South Wales Miners’ Federation v. 
Glamorgan Coal Co., [1905] A. C. 239. See (1926) 39 Harv. L. REv. 749; 
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(1926) 40 ibid. 302. But cf. Sayre, Inducing Breach of Contract (1923) 36 
Harv. L. Rev. 663, 678. Whatever doubt may be entertained as to the valid- 
ity of the judgment for damages, the granting of the injunction to restrain the 
defendant tenant from interfering with the contract seems clearly right, re- 
gardless of his state of mind. Beekman v. Marsters, 195 Mass. 205, 80 N. E. 
817 (1907). Although such an injunction might issue where the court could 
not grant specific performance, despite the inadequacy of the legal remedy, 
where, as here, the court by statute had such power, the need of preserving its 
ability to exercise it is an additional reason for an injunction. Cf. Lewis v. 
Gollner, 129 N. Y. 227, 29 N. E. 81 (1891). If the conclusive presumption 
does more than to define the terms of the contract in that it also binds third 
persons who are entirely without knowledge of the contract, its constitution- 
ality may be questioned. See Louisiana Farm Bureau Cotton Growers’ Co-op. 
Ass’n v. Clark, 160 La. 294, 307, 107 So. 115, 119 (1926). In the absence of 
any statutory presumption a marketing contract such as in the principal case 
has been construed to include only the crops grown by the lessor. Tobacco 
Growers’ Co-op. Ass’n v. Bissett, 187 N. C. 180, 121 S. E. 446 (1924). 
Contra: Oregon Growers’ Co-op. Ass’n v. Lentz, 107 Ore. 561, 212 Pac. 811 
(1923). But such a construction does not accord with the probable intent of 
the contractors and seriously impairs the efficacy of such contracts. It is 
submitted that even where there is no statutory presumption the. result should 
be the same as in the principal case. Oregon Growers’ Co-op. Ass’n v. Lentz, 
supra. The protection here given is obtained in some jurisdictions by a 
statutory penalty given to the injured party, and such statutes have been held 
constitutional. Liberty Warehouse Co. v. Burley Tobacco Growers’ Co-op. 
Marketing Ass’n, U. S. Sup. Ct., decided Feb. 20, 1928. Contra: Minnesota 
Wheat Growers’ Co-op. Ass’n v. Radke, 163 Minn. 403, 204 N. W. 314 (1925). 


CRIMINAL Law — INVOLUNTARY MANSLAUGHTER — CAUSAL CONNECTION 
BETWEEN THE UNLAWRUL QUALITY OF THE ACT AND THE HomicwwE. — The 
defendant was indicted for involuntary manslaughter. The evidence for the 
state showed that the defendant, in violation of a statute, was driving an auto- 
mobile on a public highway while under the influence of an intoxicant, and 
that he struck and killed a person. The evidence for the defendant tended 
to show that he was driving carefully, that the appearance of the deceased 
was wholly unexpected, and that the homicide could not have been avoided 
by the exercise of due care. There was a verdict of guilty, and the defendant 
appealed on the ground that the evidence was insufficient to support the 
verdict. Held, that policy forbids an investigation as to probable conse- 
quences when the driver of an automobile under the influence of intoxicants 
runs down and kills a person. Judgment affirmed. Keller v. State, 299 S. W. 
803 (Tenn. 1927). 

The case presents the question whether in this situation a person should be 
criminally responsible for a homicide resulting from an unlawful act, when 
the unlawful quality of the act plays no causal réle. A number of cases re- . 
quire causal connection. Jackson v. State, 101 Ohio St. 152, 127 N. E. 870 
(1920). Cf. People v. Wilson, 193 Cal. 512, 226 Pac. 5 (1924); Herrington 
v. State, 31 Ga. App. 167, 120 S. E. 554 (1923). Contra: Jones v. State, 21 
Ala. App. 234, 109 So. 189 (1926) semble. These cases are analytically indis- 
tinguishable from decisions which hold that there is no liability for a homicide 
resulting from a negligent act if the homicide would have occurred despite the 
negligence. Queen v. Dalloway, 2 Cox C. C. 273 (1847). Cf. State v.. 
Goetz, 83 Conn. 437, 76 Atl. 1000 (1910). But the present problem cannot 
be treated as a mere question of causation without sacrificing the interest of the 
general security in deterring conduct of an extremely perilous nature. Since 
driving while intoxicated is of this character and the unlawful conduct of the 
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accused was the factual cause of an injury which the statute sought to pre- 
vent, the accused may well be held liable in a criminal prosecution. Cf. 
Anderson v. State, 18 Ala. App. 429, 93 So. 68 (1922). This position would 
not necessitate a conviction in cases in which the unlawful act was not dan- 
gerous to life, or in which the injury occasioned is not within the purview of 
the statute. State v. Horton, 139 N.C. 588, 51 S. E. 945 (1905). Nor would 
a conviction be justified in cases in which the injury would not have occurred 
but for the wilful act of the deceased, or the interference of a stranger. Cf. 
Nichols v. Marsland, 2 Ex. D. 1 (1876); Box v. Jubb, 4 Ex. D. 76 (1879). 


CrIMINAL Law — Parpon — COMMUTATION — REvocaTION. — The prison 
board recommended a commutation for the relator. This recommendation 
was adopted by the governor who sent a commutation to the warden. Before 
the date set for the release of the relator and before any action was taken by 
the warden, the governor ordered the writ returned and struck the relator’s 
name therefrom. The relator sued out a writ of habeas corpus claiming 
illegal detention on the ground that the commutation having been sent to and 
received by the warden, it could not thereafter be revoked or annulled. From 
an order dismissing the writ, the relator appealed. Held, that a commutation 
may be revoked at any time prior to the actual discharge of the prisoner. 
Order affirmed. People ex rel. Presser v. Lawes, 221 App. Div. 692, 225 N. Y. 
Supp. 53 (1927). 

A commutation does not require an acceptance by the prisoner to be effect- 
ive. In re Charles, 115 Kan. 323, 222 Pac. 606 (1924); Biddle v. Perovich, 
274 U. S. 480 (1927); (1927) 41 Harv. L. Rev. 98. In this respect the 
analogy to a deed has been rejected. But the analogy has been retained in 
several decisions insofar as they hold that benefits of a commutation should 
irrevocably accrue upon delivery to the warden, prisoner, or any party repre- 
senting the prisoner. Ex parte Williams, 149 N. C. 436, 63 S. E. 108 (1908). 
See Ex parte Reno, 66 Mo. 266 (1877). Cf. Ex parte Powell, 73 Ala. 517 
(1882). The principal case renounces the deed theory and adopts the crite- 
rion of absolute release, denying any vested right in the prisoner prior thereto. 
But cf. (1920) 34 Harv. L. Rev. 678. A sound solution of the problem de- 
pends upon an appreciation of the exact nature of a commutation as a social 
dispensation of grace, the prisoner’s interest being weighed against the public 
interest. Cf. Biddle v. Perovich, supra. Clearly, the public interest involved 
is sufficient to retain complete control over the prisoner until actual discharge 
from the custody of the state. Yet, the possibility of the prisoner’s reliance 
upon the award may influence the court to regard the arrival of the date of 
discharge as the moment when rights accrue to the prisoner. Cf. Ex parte 
Reno, supra. 


Damaces — MEAsurRE oF DamaAcEs: ConTRACTS — EFFECT OF PLAINTIFF’S 
BANKRUPTCY WHEN THE DEFENDANT’S BREACH CAUSES THE PLAINTIFF TO 
BREAK A CONTRACT WITH A THIRD Person.— The B corporation entered 
into a charter party contract with the defendant. In furtherance of the proj- 
ect, B also entered into a contract with C. The defendant, without just 
cause, violated the original agreement, which resulted in a liability upon B 
to C. B became bankrupt and upon the plaintiff being appointed trustee, C 
duly filed its claim. The plaintiff brought suit for breach of contract, includ- 
ing the additional item of C’s claim. The defendant contended that his 
liability in respect to the last item should be equivalent to the pro rata share 
to be distributed to C. The commissioner reported in favor of the plaintiff. 
The defendant appealed. Held, that the defendant cannot invoke B’s bank- 
ruptcy as a defense to full payment. Hupper v. United States, 22 F.(2d) 
321 (S. D.N. Y. 1927). 
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Compensation for breach of contract is usually dependent upon the actual 
loss incurred by the innocent contractor. Werthewm v. Chicoutima Pulp 
Co., [1911] A. C. 301; Harrington-Wiard Co. v. Blomstrom Co., 166 Mich. 
276, 131 N. W. 559 (1911); 1 SUTHERLAND, Damaces (4th ed. 1916) §§ 12, 
75. This rule is applied in England, and in some American cases even where 
unanticipated extraneous factors have arisen subsequent to the breach which 
have mitigated the actual loss of the plaintiff. Erie County Nat. Gas & Fuel 
Co. v. Carroll, [1911] A. C. 105; Connell v. Harrow & Richard, 97 Cal. App. 
745, 95 Pac. 916 (1908); Wertheim v. Chicoutima Pulp Co., supra. Rein- 
surance contracts which have been construed as contracts for indemnity for 
liability constitute a distinct category rather than an exception to this rule. 
Home v. Mut. Safety Ins. Co., 1 Sandf. 137 (N. Y. 1837); Allemannia Fire 
Ins. Co. v. Firemen’s Ins. Co., 209 U.S. 326 (1908). But an exception is made 
by several decisions where the innocent contractor by the exercise of inde- 
pendent judgment has turned the loss into a profit — the defendant still being 
held liable to the full amount of possible loss. Sharpe v. White, 25 Ont. L. R. 
298 (1911); 2 WILLISTON, SALES (2d ed. 1922) § 590g. Contra: Erie County 
Nat. Gas & Fuel Co. v. Carroll, supra. The question raised by the instant 
case is whether mitigation of actual loss by discharge in bankruptcy should 
come within this exception. To apply the general rule does not defraud the 
creditors of B of any assets, since the amount which C will ultimately receive 
should be the determining test of the extent of the defendant’s liability after 
as well as before B’s bankruptcy. Furthermore, a mathematical formula can 
be derived to forecast the exact amount which the defendant: should pay as 
the equivalent of C’s pro rata share, before the distribution of B’s assets. 
See (1902) 15 Harv. L. Rev. 866. If the defendant’s payment would go di- 
rectly to C, instead of augmenting B’s assets, the defendant should pay in 
full. Cf. Beacon Lamp Co. v. Travellers’ Ins. Co., 61 N. J. Eq. 59, 47 Atl. 579 
(1900); In re Richardson, [1911] 2 K. B. 705. But clearly C has no direct 
or preferred derivative right to that particular asset of the bankrupt estate. 
Cf. In re Harrington Motor Co., 44 T. L. R. 58 (1927). 


Equity — PRELIMINARY MANDATORY INJUNCTION CHANGING THE STATUS 
Quo.— The defendants were the owners of an extensive irrigation system. 
For a period of ten years water belonging to the plaintiffs, as well as the water 
of others, had been transported by the defendants in their pipe lines in ac- 
cordance with contracts, though for a period just prior to the present action 
there had been no dealings between the parties. The present suit arose out 
of a refusal by the defendants to transport water put into their pipe lines by 
the plaintiffs without the consent of the defendants. The result of this non- 
delivery would be irreparable injury to the lands and orchards of the plain- 
tiffs. The issue presented by the suit was whether the defendants had become 
obliged as a public utility to serve the plaintiffs. In the state court where 
the suit began an injunction pendente lite was granted requiring the de- 
fendants to receive and deliver all water brought to their lines by the plain- 
tiffs. On removal to the federal court an order continuing the injunction was 
granted and the defendants appealed. Held, that the injunction was within 
the discretion of the court although it changed the status quo. Decree 
pri " stemis v. Moreno Mut. Irrigation Co., 22 F.(2d) 374 (C. C. A. 
oth, 1927). 

A preliminary mandatory injunction will usually be granted to preserve 
the status quo where the plaintiff would otherwise suffer irreparable injury 
before a final decree, even if the court should decide in his favor. Toledo, 
etc. Ry. v. Pennsylvania Co., 54 Fed. 730, 741 (C. C. N. D. Ohio 1893). 
See 2 Foster, FEDERAL PRACTICE (6th ed. 1920) § 286. There is a tendency 
to confine such relief to a preservation of the status quo, the courts sometimes 
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failing to realize that the irreparable injury threatened by a change, rather 
than any need for preserving the status quo as an end in itself, should be the 
deciding factor. See State ex rel. Powhattan Coal Co. v. Ritz, 60 W. Va. 403, 
56 S. E. 257, 260 (1906). In the principal case the court properly changed 
the status quo where it was necessary to prevent an irreparable injury. The 
defendants objected that to compel them to serve as a common carrier when 
their status as such was doubtful might result in taking their property for a 
private use. It has been held that a preliminary injunction ordering the de- 
fendant to relinquish the possession of his land to the plaintiff is beyond the 
court’s power. Calvert v. State, 34 Neb. 616, 52 N. W. 687 (1892). Yet 
any preliminary injunction, either preventive or mandatory, is open to the 
same objection. It is important to remember that these powers were exer- 
cised by courts of equity prior to the adoption of our constitutions. Equity 
will grant a preventive injunction though the plaintiff’s right is in doubt. 
Maloney v. King, 25 Mont. 188, 64 Pac. 351 (1901). And a common carrier 
has been ordered to continue a service, though its obligation to do so has not 
been established. Toledo, etc. Ry. v. Pennsylvania Co., supra; Coe v. Louis- 
ville & Nashville R. R., 3 Fed. 775 (C. C. M. D. Tenn. 1880). The principal 
case seems a justifiable extension of the latter doctrine. But cf. State ex rel. 
Powhaitan Coal Co. v. Ritz, supra. Adequate protection was afforded to the 
defendant by the requirement that the plaintiff give a bond. 


EsTopPeL — BILts oF LADING — INTENT AND CAUSATION AS ELEMENTS OF 
ESTOPPEL BY REPRESENTATION. — The respondent carrier executed an “on 
board ” bill of lading covering hemp braid shipped from Yokohama to New 
York City, and relieving the carrier from liability for loss by theft. The 
authority of the agent who issued the bill was unquestioned. In fact the goods 
were in a dock warehouse, the ship had not arrived in port, and was not 
scheduled to sail for four days. In the interval there was an earthquake, and 
in the resulting disorder the goods in question were stolen. Under the custom- 
ary draft with bill of lading attached arrangement, a bank paid the seller’s 
draft. The libellant as buyer of the goods reimbursed the bank and received 
the documents. Thereupon he brought a libel im personam for failure to de- 
liver the shipment. Held, that considering the libellant as a purchaser for 
value of the bill without notice that the goods had been destroyed, no estoppel 
would be enforced since no intent could be inferred that any purchaser 
should act in reliance on the misrepresentation. Libel dismissed. Olivier 
Straw Goods Corp. v. Osaka Shosen Kaisha, 21 F.(2d) 618 (S. D. N. Y. 
1927). 

An “ on board ” ocean bill of lading, as distinguished from a “ received for 
shipment ” bill would show that many risks had been left behind, such as 
warehouse fires and delays in shipment of the goods. See Negus, Evolution 
of Bills of Lading (1921) 37 L. Q. Rev. 304. Hence “on board ” bills are 
often demanded by a buyer, though, unless such a bill is expressly required, 
New York bankers will accept “ received for shipment ” bills. See Vietor v. 
Nat. City Bank, 200 App. Div. 557, 568, 193 N. Y. Supp. 868, 876 (1922); 
The Capitaine Faure, 10 F.(2d) 950, 957 (C. C. A. 2d, 1926); REGULATIONS 
AFFECTING Export COMMERCIAL CrepITs ADOPTED BY THE NEw YorK 
BANKERS COMMERCIAL CREDIT CONFERENCE (1926). Consequently, an 
intent to influence action by a purchaser should be inferred. If there is re- 
liance on the misrepresentation, an intervening force should not cut off lia- 
bility. In deceit cases intent or foreseeability goes to the action in reliance, 
not to the ultimate damage. Fottler v. Moseley, 185 Mass. 563, 70 N. E. 1040 
(1904); Continental Nat. Bank v. Farris, 77 Mo. App. 186 (1898). See Mon- 
CREIF, FRAUD AND MISREPRESENTATION (1891) 186. Contra: Morgan v. 
Hodge, 145 Wis. 143, 129 N. W. 1083 (1911); Jex v. Straus, 122 N. Y. 293, 
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25 N. E. 478 (1890). This rule should apply in equitable estoppel which has 
the same elements as deceit. See Bower, EsTopPEL BY REPRESENTATION 
(1923) 137. And such a case should not be confused with one turning on the 
authority of the carrier’s clerk to issue a false bill. Atchison, T. & S. F. Ry. 
v. Harold, 241 U.S. 371 (1916). However, no specification of an “ on board ” 
bill appears in the principal case. Since the libellant’s contract with the bank 
binds the libellant to take up a bill proper on its face, it would not act in re- 
liance on the misrepresentation. See Vietor v. Nat. City Bank, supra. 
Furthermore, on delivery to the carrier beneficial title would pass to the 
libellant and with it risk of loss. See Standard Casing Co. v. California Casing 
Co., 233 N. Y. 413, 135 N. E. 834 (1922); 1 WILLISTON, SALES (2d ed. 1924) 


§ 305. 


FEDERAL Courts — STATUTE ABOLISHING Writs oF Error. — Public Law 
No. 10 of the Seventieth Congress (S. 1801), approved Jan. 31, 1928, pro- 
vides: “ That the writ of error in cases, civil and criminal, is abolished. All 
relief which heretofore could be obtained by writ of error shall hereafter be 
obtainable by appeal. 

“Sec. 2. That in all cases where an appeal may be taken as of right it shall 
be taken by serving upon the adverse party or his attorney of record, and by 
filing in the office of the clerk with whom the order appealed from is entered, 
a written notice to the effect that the appellant appeals from the judgment or 
order or from a specified part thereof. No petition of appeal or allowance of 
an appeal shall be required: Provided, however, That the review of judgments 
of State courts of last resort shall be petitioned for and allowed in the same 
form as now provided by law for writs of error to such courts.” 

Some light may be shed on the scope and effect of this act by a brief ex- 
amination of its history. Apparently the first reference to such a statute is 
in a recommendation of the American Bar Association in 1921 that a statute 
providing for complete interchangeability of appeals and writs of error and 
of certiorari be passed, or that a statute the same as the one in question be 
enacted abolishing writs of error. 46 A. B. A. Rep. (1921) 387-88, 396. In 
1922 a bill passed the Senate similar to the one enacted, except that amend- 
ments were adopted omitting the proviso as to state courts, and inserting a 
provision for security as under the former practice with writs of error. 62 
Conc. Rec. 12,298. The bill in one or the other of these forms was recom- 
mended each year thereafter by the American Bar Association. 47 A. B. A. 
Rep. (1922) 356; 48 ibid. (1923) 332, 336; 49 ibid. (1924) 341; 50 ibid. 
(1925) 409-10; 51 ibid. (1926) 430; 52 ibid. (1927) 308. See also Hearings, 
67th Cong., ser. 25, p. 18. In 1924 a bill in the form as finally adopted passed 
the Senate. 65 Conc. Rec. 8593-04. In the House amendments were added 
providing for the scope of review, security and stays upon appeal, preparation 
of the record in accordance with the equity rules, and protection for writs of 
error then pending. 66 Conc. REc. 3960-61 (1925). It was stated in debate 
that these amendments were prepared by the committee of the judges. bid. 
The Senate disagreed with the House amendments, and a conference commit- 
tee was appointed. 66 Conc. REc. 4633 (1925). No further action, however, 
was taken. See so A. B. A. Rep. (1925) 409-10. The bill without amend- 
ments was again introduced in the following Congress, but it was never re- 
ported from committee. 67 Conc. Rec. 609 (1925). In the present Congress 
the bill was passed by both Houses without debate, and without any of the 
amendments which had appeared in earlier Congresses. Statutes already in 
force allowed writs of error, when wrongly taken, to be considered as appeals 
or applications for certiorari. 39 STAT. 726, 727 (1916), 43 STAT. 936, 937 
(1925), 28 U. S.C. A. (1927) §§ 344, 861. In view of these provisions, the 
statute as passed appears to offer little more than a change in nomenclature, 
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except that the allowance of an appeal is no longer required when the case 
comes from a federal court. See U. S. Daily, Feb. 15, 1928, p. 3; ibid., 
Feb. 18, 1928, p. 1. And it seems likely that the act will give rise to litigation 
as to stays, security, scope of review, form of record, and other matters which 
might better have been specifically provided for in the statute. 


FEDERAL EMPLOYERS’ LiaBILity Act — APPLICABILITY — INJURY ON FERRY 
OPERATED BY FOREIGN RAILROAD IN TERRITORIAL WATERS. — The deceased, 
a resident of Canada, was employed by the defendant, a Canadian railroad 
company, as carpenter on a car ferry of Detroit registry plying between 
Windsor, Canada, and Detroit. The ferry was owned by the Wabash Rail- 
road, an American company, but had been chartered to the defendant under 
an agreement whereby the defendant operated it in conjunction with its own 
car ferries in aid of both railroads. Through the negligence of the defendant’s 
servants the deceased was killed in the course of his employment while the 
ferry was on the American side of the international boundary line on a trip 
from Windsor to the Wabash docks at Detroit. The administrator of the 
deceased recovered a judgment under the Federal Employers’ Liability Act, 
and the defendant appealed. Held, that the act is not applicable to this 
situation. Judgment reversed. Grand Trunk Ry. v. Wright, 21 F.(2d) 814 
(C. C. A. 6th, 1927). 

Ferries operated by domestic railroads between the United States and 
Canada would seem to be within the terms of the Federal Employers’ Liability 
Act. Cf. The Passaic, 190 Fed. 644 (E. D. N. Y. 1911); Erie R. R. v. 
Jacobus, 221 Fed. 335 (C. C. A. 3d, 1915). But cf. Southern Pac. Co. v. 
Jensen, 244 U. S. 205 (1917). See N. Y. Cent. R. R. v. Chisholm, 268 U. S. 
29 (1925); 1 RoBerts, FepERAL LiABILITIES OF CARRIERS (1918) §§ 420, 437. 
But the court in the instant case denied recovery to an employee of a foreign 
railroad injured on a ferry in the United States, although in an earlier case it 
had extended the protection of the act to a similar employee when injured on 
a train. Grand Trunk Ry. v. Knapp, 233 Fed. 950 (C. C. A. 6th, 1916). Re- 
liance was placed by the court on an earlier decision holding that the “ law of 
the flag” should govern questions of internal discipline on an American 
vessel salvaging in foreign waters when the injury occurred. Thompson 
Towing & Wrecking Ass’n v. McGregor, 207 Fed. 209 (C. C. A. 6th, 1913). 
Cf. Schweitzer v. Hamburg American Line, 78 Misc. 448, 138 N. Y. Supp. 944 
(1912); Patton-Tully Trans. Co. v. Turner, 269 Fed. 334, 342 (C. C. A. 6th, 
1920). The same reasons could be invoked for interpreting the Merchant 
Marine Act as inapplicable to seamen on foreign ships occasionally in Ameri- 
can waters. But the cases are in conflict. Compare Clark v. Montezuma 
Trans. Co., 217 App. Div. 172, 216 N. Y. Supp. 295 (1926), and Resigno v. 
Jarka & Co., 221 App. Div. 214, 223 N. Y. Supp. 5 (1927), with Stewart v. 
Pac. Steam Nav. Co., 3 F.(2d) 329 (S. D. N. Y. 1924). See Magruder and 
Grout, Wrongful Death Within the Admiralty Jurisdiction (1926) 35 YALE 
L. J. 395, 426. On the other hand it is settled that the Volstead Act does not 
apply to foreign ships in American waters. Cunard Steamship Co. v. Mellon, 
262 U. S. 100 (1923). It is a question of judgment as to whether the policy 
underlying the doctrine of “internal discipline ” forbids the application of 
the act in a particular situation. A distinction might well be made between a 
car ferry operating continually between the United States and Canada and a 
foreign vessel only temporarily in American waters. Moreover, it is uncertain 
whether the “law of the flag” would not be the law of the United States in 
the present case. See Magruder and Grout, supra, at 416, 417. But the 
further ground indicated by the court, that the defendant was operating the 
ferry at the time of the accident as an independent contractor, rather than as 
a part of its railroad, may be a sound basis for the decision. Cf. The Pawnee, 
205 Fed. 333 (E. D. Mich. 1913). 





oT" SS oe 


ee ee) oe) ee, dF 


RECENT CASES 675 


FEDERAL TRADE COMMISSION — JURISDICTION — WHAT CONSTITUTES UN- 
FAIR COMPETITION IN COMMERCE. — The defendants were manufacturers of 
beet sugar which they sold in interstate commerce. In order to prevent the 
establishment of new sugar factories in the same territory, the defendants 
through their agents, by false representations as to the financial standing of 
the prospective competitors, sought to have farmers raising sugar beets con- 
tract that they would not sell to the new companies, and attempted to dis- 
courage the purchase of stock in the new companies and to induce banks not 
to give credit to them. The Federal Trade Commission issued a restraining 
order against these practices. The defendants appealed. Held, that the 
Federal Trade Commission had no jurisdiction since the acts of the defend- 
ants were not direct interferences with interstate commerce. Order set 
aside. Utah-Idaho Sugar Co. v. Fed. Trade Comm., 22 F.(2d) 122 (C. C. A. 
8th, 1927). 

If the defendants are engaged entirely in intrastate commerce and their 
acts do not affect interstate commerce, the Federal Trade Commission has no 
jurisdiction. Canfield Oil Co. v. Fed. Trade Comm., 274 Fed. 571 (C. C. A. 
6th, 1921). Cf. Ward Baking Co. v. Fed. Trade Comm., 264 Fed. 330 
(C. C. A. 2d, 1920). The fact that one of the parties to the transaction is 
otherwise engaged in foreign commerce does not of itself give the commission 
jurisdiction. Winslow v. Fed. Trade Comm., 277 Fed. 206 (C. C. A. 4th, 
1921). But see Hankin, The Jurisdiction of the Federal Trade Commission, 
(1924) 12 Catir. L. Rev. 179, 190. It is not necessary, however, that the 
particular acts of the defendant be acts in interstate commerce. Thus the 
commission has jurisdiction to enjoin a boycott by a local chamber of com- 
merce against a cooperative grain exchange engaged in interstate commerce. 
Chamber of Commerce of Minneapolis v. Fed. Trade Comm., 13 F.(2d) 673 
(C. C. A. 8th, 1926). Cf. Fed. Trade Comm. v. Western Meat Co., 272 U.S. 
554 (1926). See Note (1927) 75 U. or Pa. L. Rev. 463. The courts ap- 
parently have not previously passed on the question whether the prevention 
of the establishment of factories for the purpose of preventing competition in 
commodities to be shipped in interstate commerce is an act over which the 
commission has jurisdiction. Under the anti-trust laws it has been held that 
interference with manufacture of such commodities is not interference with 
interstate commerce. United States v. Knight, 156 U. S. 1 (1895); United 
Leather Workers Internat. Union v. Herkert & Meisel Trunk Co., 265 U. S. 
457 (1924). But apparently the rule of these cases would not apply where 
the result of the acts of the defendants is to create a monopoly controlling the 
prices of goods throughout the country. See United Leather Workers Inter- 
nat. Union v. Herker & Meisel Trunk Co., supra, at 471. Cf. Swift & Co. 
v. United States, 196 U. S. 375 (1905); United States v. Patten, 226 U. S. 
525 (1913); Stafford v. Wallace, 258 U. S. 495 (1922). It does not appear in 
this case that the defendants’ acts would create a monopoly in the sugar in- 
dustry. The decision, therefore, seems sound in leaving the regulation of 
these acts to the states. 


Income Taxes — WHAT Is INCOME — ASSIGNMENT OF NET INCOME FROM 
RENTS AND Prorits. — The plaintiff executed instruments, under seal, assign- 
ing to his mother a certain sum “ out of my share of the rents, income, and 
profits from my interest ” in certain property for a term of years or until her 
death. The management of the property and the collection of rents continued 
in the hands of the plaintiff’s agents. The sum so assigned was assessed as 
part of the gross income of the plaintiff and so taxed. This action was brought 
by the plaintiff to recover the income taxes paid under protest. Held, that 
the instruments did not grant a rent charge, and whether or not the assign- 
ment was enforceable by the donee, the entire gross income from the property 
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was taxable to the donor. Motion to dismiss granted. Bing v. Bowers, 22 
F.(2d) 250 (S. D. N. Y. 1927). 

This decision finds firm support in policy, since a contrary result would open 
the door to wholesale tax evasion. The nature of an assignee’s right also per- 
mits this result. Clearly, a transfer by the plaintiff of the net income from 
the property after the collection of the rents and profits would not relieve him 
of liability from taxation, non-charitable gifts not being a deductible ex- 
penditure. 44 Star. 28 (1926), 26 U.S.C. A. (1927) § 956. It is difficult to 
find a rational basis for differentiating the case of an assignment before the 
claim for the rents arose, for, even if the assignment is irrevocable, collection 
by the assignee still takes place under a power of attorney and his rights are 
purely derivative. But the court did not have to go so far in the instant case, 
since the collection of the rents and profits assigned was done by the agents 
of the assignor. Some support for the decision may be found in the cases 
where payments of rent by a lessee railroad to stockholders of the lessor road 
in the form of dividends has been held taxable as income to the lessor. Hud- 
son Belt & Term. Ry. v. United States, 250 Fed. 1 (C. C. A. 5th, 1918); 
Rensselaer & Saratoga R. R. v. Irwin, 249 Fed. 726 (C. C. A. 2d, 1918); 
Hamilton v. Kentucky & Indiana Term. R. R., 289 Fed. 20 (C. C. A. 6th, 
1923). It is to be noted that in this situation the taxpayer owes an obligation 
to the donee apart from the assignment. Cf. A. R. R. 2245, 1-1 Cum. Bull. 
61 (1923) (husband’s gift to wife). Exemption, however, might be allowed 
where a deductible expenditure is involved, or the donee receives an inde- 
pendent right — as, for example, the gift of a negotiable interest coupon before 
its maturity. See O. D. 119, 1 Cum. Bull. 82 (1920) (charitable gift); 
Maguire, Capitalization of Periodical Payments by Gift (1920) 34 Harv. L. 
REv. 20, 27; Magill, Taxation of Unrealized Income (1925) 39 Harv. L. REv. 
82,91. And see Bowers v. New York Trust Co., 9 F.(2d) 548 (C. C. A. 2d, 
1925); Mitchel v. Bowers, 15 F.(2d) 287 (C. C. A. 2d, 1926). 


INTOXICATING Liquors — ELECTION OF REMEDIES— RIGHT TO PROCEED 
AGAINST DRIVER UNDER NATIONAL PROHIBITION ACT AND AGAINST VEHICLE 
UNDER INTERNAL REVENUE Law. —A libel was brought by the United States 
under the Internal Revenue Law to condemn an automobile, charging that it 
had been used to transport liquor with intent to defraud the United States of 
the tax thereon. 14 Stat. 151 (1866), 26 U.S.C. A. (1927) § 1181. The evi- 
dence showed that the driver had previously been convicted, under title 2, 
§ 3, of the National Prohibition Act, of the illegal possession of liquor, and 
that both charges had arisen out of the same transaction. 41 STAT. 308 
(1919), 27 U.S. C. A. (1927) § 12. The forfeiture proceedings were resisted 
by a conditional vendor of the auto, who had not been aware of its illegal use. 
Under the Internal Revenue Law, such lienholders are not protected, whereas 
protection is afforded them under title 2, § 26, of the National Prohibition Act, 
which provides for the forfeiture of vehicles used in the transportation of 
liquor. A decree of forfeiture was given, and the claimant appealed. Held, 
that by electing to prosecute the driver under § 3 of the Prohibition Act, the 
government was precluded from proceeding against the vehicle under the other 
statute. Judgment reversed. Commercial Credit Co. v. United States, U. S. 
Sup. Ct., decided February 20, 1928. 

This case settles a question upon which much difference of opinion had 
existed in the lower federal courts. United States v. One Chevrolet Auto- 
mobile, 21 F.(2d) 477 (M. D. Ala. 1927); United States v. One Dodge Sedan, 
21 F.(2d) 971 (D. Utah 1927). Contra: United States v. One Paige Auto- 
mobile, U. S. Daily, Dec. 30, 1927, p. 8 (D. Mass.). It had been determined 
that if there was no indication that the government had proceeded against the 
driver under the National Prohibition Act, it was still free to libel the vehicle 
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under the Internal Revenue Law. United States v. One Ford Coupe, 272 U.S. 
321 (1926). On the other hand, if the driver had been convicted of illegal 
transportation of liquor under § 26 of the National Prohibition Act, further 
proceedings against the car must also be under this section. Port Gardner 
Investment Co. v. United States, 272 U. S. 564 (1926); Greer-Robbins Co. v. 
United States, 19 F.(2d) 841 (C. C. A. oth, 1927). And this rule had been 
extended to apply when the prosecution against the driver had been com- 
menced but not yet completed. Commercial Credit Corp. v. United States, 
18 F.(2d) 927 (C. C. A. 2d, 1927). But cf. United States v. Commercial 
Credit Co., 20 F.(2d) 519 (C. C. A. 4th, 1927). This doctrine rests on an, 
interpretation of § 26 as requiring a proceeding against the vehicle, in accord- 
ance with the provisions therein, as a necessary incident to a proceeding 
against the driver. The principal case determines that § 26 applies as well 
when the driver is prosecuted for possession of liquor, if the possession is 
merely incidental to its transportation. The practical effect of the decision is 
to close the avenue of prohibition enforcement which was opened by the Ford 
Coupe case, since the government will probably choose to prosecute the 
driver, and hence will be precluded from proceeding against the car under the 
older statute. 


LEGACIES — ABATEMENT — LEGACY IN DEFAULT OF APPOINTMENT BY 
Wow Lost sy Wipow’s ELECTION TO TAKE Dower. — After leaving the resi- 
due of his estate to his wife for life, the testator provided that after the 
wife’s death the property should be divided in halves. Over one half, the 
wife was given a general testamentary power, with remainder in default of 
appointment to the plaintiff. The other half of the remainder was given out- 
right to the testator’s nieces. After the testator’s death, the widow renounced 
the provision in her favor and took dower which was one half of the estate in 
fee. The widow died soon after, leaving her estate to the plaintiff. The 
plaintiff sought a declaration that she was entitled to one half of the estate 
passing under the provision in default of appointment. The chancellor held 
that she was not entitled to the estate and ordered distribution to the nieces. 
The plaintiff appealed. Held, that the testator intended the plaintiff to take 
only in the event of the wife’s having the power to appoint one half of the 
estate. Decree affirmed. Cavanaugh v. Madden, 299 S. W. 1 (Ark. 1927). 

Though the widow elects to take dower against the will, the remaining dis- 
position will be carried out and the loss among the legatees distributed as 
nearly as possible in accord with the expressed or presumed intent of the 
testator. Holden v. Holden, 78 Ohio St. 276, 85 N. E. 537 (1908). Cf. Fen- 
nel v. Fennell, 80 Kan. 730, 106 Pac. 1038 (1909). As between residuary 
legatees the less caused to the estate by the widow’s election is usually borne 
equally. Lilly v. Menke, 143 Mo. 137, 44 S. W. 730 (1808). Cf. Lowry v. 
Commercial Trust Co., 9 F.(2d) 472 (W. D. Mo. 1925). Though in the 
principal case the plaintiff, as well as the testator’s nieces, had a vested inter- 
est in remainder in the residue, the plaintiff’s remainder in default of appoint- 
ment was subject to be divested. Technically the condition divesting the 
plaintiff's remainder did not happen. The widow took one half of the estate 
not by reason of any testamentary appointment made by herself, but under 
the law entitling her to dower. Nevertheless it seems proper that the plain- 
tiff bear the entire loss. The testator intended his nieces to have one half of 
his estate; the plaintiff was to have the other half only if it were not otherwise 
disposed of. By reason of the widow’s rejection of the life estate in one half 
of the property the nieces’ interest might be accelerated. Many courts, how- 
ever, would sequester the rejected property and pay it or its income to the 
disappointed residuary legatee, rather than advance the remainderman. Sel- 
lick v. Sellick, 207 Mich. 194, 173 N. W. 609 (1919). Cf. Holden v. Holden, 
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supra. Contra: Vance’s Estate, 141 Pa. 201, 21 Atl. 643 (1891). Cf. Lowry 
v. Commercial Trust Co., supra. It does not appear whether the court con- 
sidered this rule inapplicable in the peculiar circumstances of the case or 
whether the intermediate income had been otherwise disposed of. 


STARE DECISIS— RELIANCE ON PRIOR DECISION AS A REQUIREMENT FOR 
Protection. — The plaintiff sued to recover a real estate broker’s commis- 
sion for services performed under an oral contract. A statute provided that 
contracts for such commissions are void unless in writing, but decisions ren- 
dered before the contract in question was entered into had held that the 
statute did not preclude recovery on quantum meruit. A recent case decided 
after the services had been performed overruled these decisions. From an 
order overruling the plaintiffs demurrer to the answers of the defendants, 
the plaintiff appealed. Held, that since it affirmatively appeared that the 
plaintiff did not rely on the early decisions, his rights should be governed by 
the overruling decision. Judgment affirmed. Nickoll v. Racine Cloak & Suit 
Co., 216 N. W. 502 (Wis. 1927). 

It is generally stated that rights acquired in reliance on an overruled de- 
cision declaring the unwritten law will not be protected from the operation 
of an overruling decision. This result is said to follow as a logical conse- 
quence from the orthodox doctrine that a judicial decision is not the law but 
merely evidence thereof. See Moschzisker, Stare Decisis in Courts of Last 
Resort (1924) 37 Harv. L. REv. 409, 422. Where, however, the decision 
involves the construction of a statute, rights acquired in reliance thereon will 
be protected. Farrior v. New England Mortgage Security Co., 92 Ala. 176, 
9 So. 532 (1891); Fowle & Son v. Ham, 176 N. C. 12, 96 S. E. 639 (1918). 
Contra: Crigler v. Shepler, 79 Kan. 834, 101 Pac. 619 (1909). And see 
Freeman, The Protection Afforded Against the Retroactive Operation of an 
Overruling Decision (1918) 18 Cor. L. Rev. 230, 243-44. The present de- 
cision raises the problem of the necessity of reliance. It has been expressly 
held that in the absence of any showing to the contrary, reliance will be 
presumed. Bank of Philadelphia v. Posey, 130 Miss. 825, 95 So. 134 (1923). 
The language in the principal case is in accord with this decision, the court 
being of the opinion that a contrary showing had been made. If, as has been 
stated, the theory upon which the rights are saved in these cases is that 
the overruling decision is regarded as an amendment to a statute, it is difficult 
to see why reliance should be required at all. See Douglass v. County of Pike, 
tor U.S. 677, 687 (1879). But granting the necessity of reliance, a presump- 
tion thereof would seem to be proper in view of the probability that in many 
cases action is taken on the advice of counsel. 
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Tue Lecat Status oF AGRICULTURAL CO-OPERATION. By Edwin G. Nourse. 
New York: The MacMillan Co. 1927. pp. 555. 


This study presents a picture, clear cut and ably drawn, of the legal status 
of the codperative marketing association and of the process by which courts 
and legislatures have defined its powers. The book advances no particularly 
new theory. But it tells how a place has been carved in the law for a pre- 
viously unique and unprovided-for litigant. Some such account was needed; 
and this one, though not written by a lawyer, is both accurate and thorough. 

The book, of course, is not free from criticism. As to its arrangement, the 
reviewer wishes that the author had not waited until the end of each general 
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subject to outline the matters to be next considered. If, rather than follow- 
ing one another in no apparent order, the chapters had been tied together 
under topic heads, the reader would have seen more clearly the major prob- 
lems. But this does not impair an excellent treatment of the development of 
the codperative structure as sanctioned by legislative enactment. Nor does 
it mitigate a sound consideration of the next subject, the devices and methods 
used by the associations to control their members. But one notices that the 
important question of whether or not the associations restrain trade is left 
somewhat in the air. Instead, attempts by statute to exclude farmers from 
the anti-trust laws are reviewed. This break results from Mr. Nourse’s 
division of these important subjects into, first, a consideration of legislative 
action upon both problems, and, second, a review of court decisions. An 
analysis of each problem as a whole might have been preferable to a treat- 
ment based upon the manner in which they have arisen. 

In the chapter on the associations’ contracts, a discussion of the problems 
of the certainty of their terms and the adequacy of their consideration would 
have been desirable, though not essential. The reviewer doubts if these 
contracts are actually agency agreements, as the author hints,? but, save for 
these minor points, the treatment leaves little to be desired. 

When Mr. Nourse, as he says, “turns from historical and analytical ex- 
position to the réle of appraisal,” * however, the reviewer finds himself in 
disagreement with some of the conclusions reached. As the book points 
out, the “ standard ” marketing act, containing a provision that “ no associa- 
tion organized hereunder shall be deemed to be a combination in restraint of 
trade,” has been upheld upon the basis that farmers can be exempted from 
the anti-trust laws. Farmers being a special class, subject to peculiarly diffi- 
cult economic conditions, are said to be reasonably distinguished and pro- 
tected in legislative enactment. Upon this theory Mr. Sapiro supported the 
act before many courts, and it is this thought that runs through many of 
their opinions. But Mr. Nourse, in dissent, writes: ‘ Such measures simply 
define certain special organizations which might otherwise be made the ob- 
ject of special attack and declare them to be proper and legal even in the 
face of anti-trust statutes which, in the absence of this specific definition, 
might be so construed as to discriminate against codperatives even while 
great corporations of the ordinary form went unmolested.”*® Farmers are 
not exempted from the anti-trust laws but codperative organizations are de- 
clared not to transgress them. 

There are strong arguments to support this view. As Mr. Nourse states, 
this theory is not open to the objection, which can be made to Mr. Sapiro’s 
theory, that, if the temporary depression in agriculture should pass away, the 
chief reason for an exemption in favor of farmers would be destroyed. And 
to this observation the reviewer himself would like to add that the codperative 
organization theory distinguishes Connelly v. Union Sewer Pipe Co.,° in which 
such an exemption for farmers was declared by the United States Supreme 
Court to be unconstitutional. The Illinois statute, condemned in that case, 
provided that farm products could be monopolized by any form of combina- 
tion, no matter how odious. But the present statutes, the argument would be, 
only lend legal recognition to a special type of regulated and unharmful com- 
bination. It is one thing to sanction all combinations because they are com- 
posed of farmers; quite another to permit a known form of combination 
because it is not dangerous. 

And yet the reviewer cannot accede to this view, which Mr. Nourse ac- 
cepts. The very core of the theory that codperative organization can be 
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distinguished, as such, from other forms of organization, must be that the co- 
operative association does not restrain trade. If the codperative association 
is itself odious, its mere codperative structure should not protect it. A court 
might well declare arbitrary a statute which provided that monopolies formed 
according to a codperative method of organization were legal but that those 
formed according to a corporative method of organization were illegal. If 
you are to distinguish combinations according to the form alone, one form 
must be less monopolistic than the other, and if, in effect, one form is as 
dangerous as the other, your distinction fails. 

So Mr. Nourse’s view forces us back to the question: do the codperative 
associations restrain trade? The fact is that those courts which advance this 
theory have invariably held that this form does not restrain trade.’ Mr. 
Nourse also thinks that the associations do not restrain trade. He states that 
such a law as that which permits the organization of codéperative associations 
would not enable persons to maintain prices in ways essentially different from 
those now in operation and “ enjoying judicial approval in the form of labor 
union ‘scales’ and regulation of members, trade associations, or other agree- 
ments and understandings.” § 

But price maintenance by trade associations has not received judicial ap- 
proval.® The activities of labor unions have been severely confined to certain 
limits. And one cannot say that it is clear that codperative associations do 
not restrain trade. In the opinion of the reviewer the logical conclusion from 
the premises advanced by many courts would be that the associations violate 
the anti-trust laws. For instance, the court in Harrell v. Cane Growers’ Co- 
operative Association defines monopoly as the “control of any subject of 
commerce in its manufacture, sale or production.” 1° It goes on to state that 
the association must control a “ sufficient amount of the cane production to 
affect the price . . . by holding its syrup until such times as may be most 
advantageous to sell.” 14. But the court’s conclusion is that the association is 
not a monopoly! Courts proceeding upon the theory that amy reduction of 
competition restrains trade have somehow held, through sympathy for the 
codperative movement, that associations, whose very purpose is to reduce 
competition among sellers, do not restrain trade.1? 

It is true that many courts, accepting more liberal conceptions of the anti- 
trust laws, clearly and logically reach the conclusion that the associations are 
not in restraint of trade; but the issue on the whole is a muddled one. To 
discard the exemption of the statutes and to rest the legality of the association 
upon the present law, when the present law of restraint is so ill-defined, would 
be, at the least, hazardous. For Mr. Sapiro, at a time when the courts’ views 
upon the issue were in greater doubt than today, to have based his argument 
entirely upon the distinctive nature of codperative organization, and not to 
have stressed the unique situation of the farming classes, would have been to 
omit exactly one half his case. 





7 South Carolina Cotton Growers’ Codperative Ass’n v. English, 135 S. C. 109, 
133 S. E. 542 (1926) ; Dark Tobacco Growers’ Ass’n v. Mason, 150 Tenn. 228, 263 
S. W. 60 (1924); Pierce Co. Dairymen’s Ass’n v. Templin, 124 Wash. 567, 215 
Pac. 352 (1923) ; Burley Tobacco Growers’ Coéperative Ass’n v. Rogers, 150 N. E. 
384 (Ind. App. 1926); Minnesota Wheat Growers’ Ass’n v. Huggins, 162 Minn. 
471, ao N. W. 420 (1925). 

26 


® United States v. Am. Linseed Co., 262:U. S. 371 (1923). 

10 126 S. E. 531, 544 (Ga. 1925). 

11 Jbid. at 546. 

12 Owen Co. Burley Tobacco Society v. Brumback, 128 Ky. 137, 107 S. W. 
710 (1908) ; People v. Milk Exchange, 145 N. Y. 267, 39 N. E. 1062 (1895) ; Phez v. 
Salem Fruit Union, 103 Ore. 514, 201 Pac. 222 (1921). 
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Thus Mr. Nourse’s interpretation of the statutes, reducing them to a 
nullity, leads to the troubled law of restraint of trade. Separate classifica- 
tion for the codperative association, which places it as a unique structure, 
apart from all other organizations, is justifiable, as concerns the anti-trust 
laws, only if the coéperative structure does not produce monopoly. The re- 
viewer fails to see why we must pull down the legislature’s warning sign and 
trespass upon the forbidden and treacherous field of restraint of trade. The 
legislature has said the codperative associations do not restrain trade. But, 
according to the codperative organization theory, this enactment is reduced 
to a declaration that if the codperative associations do not restrain trade, 
they do not restrain trade. 

By a similar process the effect of Section six of the Clayton Act as to the 
legality of labor union activities was whittled into nothingness. Mr. Nourse, 
in fact, cites the construction of this clause as to labor unions for proof of 
the fact that the provision analogously declares only that codperative market- 
ing associations are per se legal.1* As to the wisdom of such a construction 
of the statute regarding labor unions there has been much doubt. And the 
reviewer has similar doubt as to such a construction as regards codperative 
associations. He does not believe it is the court’s province to “ construe ” 
statutes so as to substitute for the policies of the legislature those of the 
court. 

But, such matters “of appraisal” as these are always open to differences 
of opinion. And, after all, the chief value of this book lies less in its conclu- 
sions upon codperative questions than in its presentation of the undisputable 
-_ of codperative development, and this task has been done thoroughly and 
well. 

MatHeEw O. TOoBRINER. 

San Francisco, California. 





THE STRUGGLE FOR THE FALKLAND IsLtanps. A Study in Legal and Diplo- 
matic History. By Julius Goebel. New Haven: Yale University Press. 
1927. pp. xiii, 468. 

Professor Goebel has used the famous Falkland Islands controversy, of 
which no complete study previously existed, as a text for a disquisition on 
the relation of mere discovery as against effective occupation to the com- 
pletion of sovereign title. Approximately one half of the 468 pages discusses 
this question of international law and pendant questions. The author’s thesis 
may be summarized as follows: In 1492 the mere act of discovery, without 
occupation, did not effect title. Therefore the Spanish claim to the whole 
New World, following Columbus’s discovery of something over here, was a 
mere political claim which Spain sought to buttress by papal bulls and subse- 
quent international treaties. The papal bulls were of little merit in them- 
selves and commanded only small respect after the Protestant revolt. In 
diplomacy Spain tried to cover purely political claims to those portions of the 
New World not actually occupied by her (and no one could say with full pre- 
cision what that meant), together with the adjacent seas (whatever they ex- 
actly were), by writing recognitions of them in necessarily ambiguous clauses 
of European treaties. So did the father of Maria Theresa seek to legalize the 
pragmatic sanction in the law of nations. The reviewer might add, so does 
the United States today seek to write the political Monroe Doctrine into 
international law through treaty negotiations. Thus Spain, in the great peace’ 
settlements of the 17th and 18th centuries, succeeded in putting some vague 
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respect for her great colonial monopoly into what then stood as the public 
law of Europe. These ambiguous and unreliable legal bulwarks to a vital 
policy were obtained only by exchanging recognitions of other European 
colonial possessions (never bounded) in America, and by recognizing the 
rights of subjects of other nations to sail to and to trade with unoccupied 
portions (never delimited) of America. These concessions, abused and ex- 
panded, and frequently leading to war or dreadful ultimata, accompanied 
Spain’s loss of empire. The fundamental weakness of the Spanish legal posi- 
tion, we gather, was the lack of any real title to regions never actually 
occupied. 

The other half of the book is taken up with a study of the diplomatic dis- 
pute over the sovereignty of the Falklands, which began with the British oc- 
cupation of Port Egmont in 1766, included the famous crisis of 1770, and 
ended with the definitive British occupation of the Islands over the protests 
of the United Provinces of the Rio de la Plata in 1833. The detailed history 
of this dispute is set forth after a study of all available printed and archival 
sources in Europe and America, in quite as comprehensive a manner as the 
legal background is discussed. It is impossible in this space even to summar- 
ize the facts as given by Professor Goebel, but one may describe the work by 
saying that he puts forth a convincing statement that Spain had the better of 
the equities in the balancing of legal right and wrong. The author himself 
goes further and believes that Great Britain had absolutely no legal right to 
the islands when she forcibly took them in 1833, an occupation which the 
United States, then involved in a bungling way with the Argentine over a petty 
question of spoliations, allowed itself conveniently to sanction on the ground 
that, being merely an act of sovereignty completed by Great Britain in islands 
which had been occupied before the Monroe Doctrine was announced, it, 
therefore, was not contrary to that Doctrine. Incidentally this book gives 
the best account to date of this unflattering incident of the diplomacy of 
Andrew Jackson’s Secretary of State, the legally learned Edward Livingston. 

The author may convince us that the equities of the case are on the side 
of Spain and of Spain’s heir to the United Provinces and their dependencies; 
but the reyiewer, for one, does not believe that he has annihilated all the poten- 
tial British arguments. These will undoubtedly take this turn: we grant 
nothing can be argued on the score of discovery concerning which the facts 
are not known; we repudiate all papal sanctions; we hold that the Falklands 

do not come within the ambiguous inhibitions of the treaty of Utrecht and 
‘ other treaties before and after that touching Spanish claims*+; we never 
abandoned our claims to sovereignty — mind that; our “secret promise” to 
evacuate after the Spanish restitution of 1770 was always surrounded by 
protestations that Britain was abandoning no right; there was never any 
animus deriliquendi on our part, or any agreement either in 1770 or 1790 to 
abandon sovereignty at Port Egmont; as to the Nootka Convention of 1790 
that was no estoppel, because it was prospective in its operation, and before 
1790 Port Egmont had already once been settled and a flag and a sign left 
there when it was evacuated. Our claims were equally good with any claimed 
by Spain. Why, therefore, should we have surrendered what the force and 
energy of our nation has since made good? 

The Falkland Islands dispute is not so clear cut in its legal issues as to be 
settled once and for all, even academically, against Great Britain, though the 
reader’s sympathies for Spain are won by the facts as presented and inter- 
preted by Dr. Goebel. 

Did the oncoming American Revolution have anything to do with Great 
Britain’s evacuation of Port Egmont in 1774? What if anything went on 
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between the Courts of Spain and Great Britain at the time of the reoccupation 
of 1833? 

This monograph is obviously the labor of many years of study and research. 
Whoever disagrees with some of its conclusions — and such a person will not 
likely be an Argentine citizen — will scarcely try to do the work over. The 
book is adequately documented and sparsely indexed. It is very long, too 
long even considering the detail with which it is necessary to treat many legal 
questions. Of course no one except the specialist will read it, but even to the 
historical specialist it will taste too much of the style of a case presented 
before the Hague Permanent Court of Arbitration. Maybe this is exactly the 
smack the author intends. 

SAMUEL FLaAcG BEMIS. 

George Washington University. 





A SELECTION OF CASES ON CRIMINAL Law. By Francis Bowes Sayre. With 
an Introduction by Roscoe Pound. Rochester: The Lawyers Codpera- 
tive Publishing Company. 1927. pp. xxix, 1135. 


The casebook, as a laboratory tool in aid of law school instruction, en- 
counters hazards at either hand. At one point is the danger of assuming 
perfection of the plan itself. The accomplishment of any forward step as 
outstanding as the case method of teaching tends to induce a satisfied feeling 
of having reached the goal. Attainment of the goal renders further striving 
unnecessary, whereas tc point out the teacher’s need of constant search for 
improvement in means and methods would be platitudinous. Another peril 
of the casebook is quite opposite in character. It is the danger that new con- 
tributions will lack the advantage of being added to the best of existing mate- 
rial. The compiler whose patient effort has arranged the subject matter of 
a given course in a peculiarly advantageous form for classroom presentation, 
and has unearthed cases which are pedagogical gems, is entitled to the cus- 
tomary protection. But it is only when each builder adds his contribution to 
what has gone before, that the greatest progress is made possible. 

No casebook with which the reviewer is familiar displays greater effort 
to overcome both of the evils mentioned than does Sayre’s Cases on Criminal 
Law. Far from being satisfied with the plan of casebooks in general, this 
compiler has introduced several distinct innovations. At the same time, with 
the generous consent of Professor Beale, he has made liberal use of the cases 
in his colleague’s compilations on Criminal Law and on Legal Liability. 

With this policy of trying out new methods on the one hand while retaining 
much of existing material, the reviewer is in entire accord. He is equally 
enthusiastic as to many of the details with which this policy has found ex- 
pression in the present volume. Of some he is not so sure. Chapter I, “ In- 
troduction,” presents an interesting innovation. It is made up of three sec- 
tions. The first suggests “The Problem ” in the form of a lucid editorial by 
Walter Lippman on “The Bobbed-Haired Bandit.” The second, “The 
Object of Criminal Justice,” is made up of interesting and well chosen ex- 
cerpts from several authorities. “ General Difficulties in the Administration 
of Criminal Law,” the subject of section three, is given in the words of Dean 
Pound, as found in Part VIII of Criminal Justice in Cleveland, which is the 
outstanding presentation of this point of view. It is certainly worth while 
to experiment with a chapter of this kind, but.whether it can be used to best 
advantage at the start of a first-year book, is a matter not free from serious 
doubt. The student is frequently so bewildered during his first week or so 
in the law school, that consideration of material of this nature is perhaps 
of little advantage at that time. As the last chapter it might serve a more 
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useful purpose than as the first. This, of course, would not permit discussion 
of the cases in the light of the various theories of punishment. But while 
rules of law have not infrequently been influenced by the penalty involved, 
this fact would seem one to be regretted rather than encouraged. As the 
compiler himself points out in his preface, guilt-finding is to be distin- 
guished from the search for proper treatment to be applied to the guilty. 

Chapter II is also something of an innovation. The plan of giving a 
chapter on criminal procedure early in the book is not in itself novel, because 
this is to be found in the second edition of Derby’s Cases on Criminal Law. 
But the illuminating group of cases which Professor Sayre has collected in 
section one, on “ The Early Development of Criminal Procedure,” has no 
counterpart in other books of this kind. In section two we find forty-six pages 
devoted to “ Modern Criminal Procedure.” The adjective side of the law, 
however, is not restricted to this. Later on in the book is found a chapter on 
Jurisdiction and one on Former Jeopardy, which, by the way, seem to be in- 
serted here and there for want of a better place. Other procedural problems 
are also included, among which may be mentioned, without exhausting the list, 
the sub-section on The Juvenile Court and at least two of the sub-sections 
under Insanity. In fact, much more than the usual space is given to this part 
of the field, which is an excellent addition if the subject is not to be considered 
elsewhere. 

Opinions differ as to the proper position of criminal procedure in the law 
school curriculum. If it serves no purpose other than to have some general 
educational value and to explain, in a limited way, some of the problems in 
the cases on the substantive side of the law, it may well be taught early in 
the first year. But if the law school is endeavoring to equip men for the 
best possible use of this somewhat wornout piece of legal machinery, and is 
seeking to make effective contribution to the important work of reform, the 
needs of the situation may dictate a separation here in order that the study 
may be reserved for more advanced students. If this is not to be done, and 
the subject is to be considered together with the substantive rules of criminal 
law, considerably more space should be devoted to it than is allotted even in 
these pages. Why, for instance, should there be a chapter on Former 
Jeopardy but no reference to Search and Seizure? Why should there be no 
chapters devoted to the interesting problems of extradition, ex post facto 
laws, and statutes of limitations, not to mention others? Why attempt “to 
study the places in the machinery where it creaks and particularly needs im- 
provement,” as mentioned in the preface, without including a detailed study 
of the indictment, where the creaks have frequently been the most noticeable, 
even if not always the most important? 

As to the general arrangement of the book, Professor Sayre has followed 
the usual plan of treating general principles before taking up the specific 
offenses. However logical this may be, much is to be said in favor of the 
inverse order for teaching purposes. Unfortunately the study of either part 
of the subject is handicapped without an understanding of the other, so 
that the student gains, relatively, a much more thorough grasp of whichever 
receives the final consideration. If either must suffer some disadvantage of 
position, as seems inevitable, it should not be the part which deals with gen- 
eral principles. The presence of fewer difficulties in directing the original 
approach to specific offenses is also entitled to emphasis. 

As to the specific offenses themselves, attention is directed to the treatment 
of larceny and the kindred subjects of embezzlement, false pretenses, and re- 
ceiving stolen property. The compiler of this volume has materially reduced 
the relative space usually alloted to these topics. This is highly commendable 
because, interesting as such problems are as a matter of mental calisthenics, 
their relative worth merits only a small portion of the time available for 
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this course. Considerably more pruning here would have been even better. 
Many of these rules and exceptions could be disposed of satisfactorily in 
brief notes. In this way space could be found to present certain of the 
modern developments in the way of criminal offenses, such as are to be found, 
for example, in the intoxicating liquor laws, both state and federal. 

No review of this book would be complete without mention of the very 
thorough and stimulating Introduction by Roscoe Pound. It would be diffi- 
cult to speak too highly of this brief presentation which is in every sense a 
sound introduction to the study of criminal law. Teacher and student alike 
will profit by a careful study of these pages. It may be added that the plan 
of opening a casebook with an introduction such as this is one which might 
well be followed generally. 

The reviewer has not yet had the opportunity of testing this volume in the 
classroom, but is impressed with the thought that it is a very teachable book. 
It discloses the most thorough and painstaking research on the part of the 
compiler, presents an interesting group of cases carefully selected from the 
results of eight centuries of judicial effort, is richly annotated in a way pecu- 
liarly helpful to the student, and makes valuable contributions to criminal 
law both in general and in the classroom. 

Rotitin M. PERKINS. 

University of Iowa Law School. 





THE NEUTRALITY OF THE NETHERLANDS DURING THE WoRLD War. By 
Amry Vandenbosch. Grand Rapids: Wm. B. Eerdmans Publishing Co. 
1927. Pp. 349. 

Being concerned only with the juridical phase of the subject, leaving to 
others its political, social, and economic implications, the author has produced 
a study of the application of those international rules which Professor Her- 
shey in his recent book refers to as the so-called law of neutrality. The book 
begins with a brief introduction, dealing with the importance of the study 
and surveying Dutch neutrality regulations; Part II is an account of Hol- 
land’s performance of neutral duties; Part III describes the controversies 
over Holland’s rights; and Part IV concludes with a general estimate of the 
value of the Dutch neutrality regulations. The volume contains also eleven 
appendices, a bibliography, and a very brief index. The text throughout is 
well buttressed with footnote references to documents in the Dutch language 
and other primary sources. 

The sixteen chapters on Holland’s rights and duties comprise the body of 
the book and follow the same general treatment: first the Dutch govern- 
ment’s policy is stated and analyzed; then the diplomatic correspondence be- 
tween neutral and belligerents is given, followed by a brief history of the rule 
of international law involved in the controversy; and, finally, the author con- 
siders in every case the compatibility of the position maintained by the Dutch 
government with the rule of international law. It is clear that the whole 
book proceeds on the assumption that there was and is more or less definite 
law on the subject of neutral rights and neutral duties. The author also 
leaves no doubt that he has written to underprop the development of this 
law. Holland’s experience affords him an opportunity to make his contribu- 
tion to what the law should be in future wars, for he indulges in numerous 
solutions of -modern war problems, fearing that “ war will again revert to 
primitive methods and lapse into savagery.” To the extent just noted, the 
book is constructive and utilitarian: the author is eager to serve his genera- 
tion in a very positive way. 

The reviewer, however. is inclined to interpret the evidence in Holland’s 
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case as proving, not that the international community needs better law, but 
that it cannot have any at all in time of war. With a sincere desire to serve 
neither belligerent in the prosecution of the war, Holland performed her 
duties to both sides impartially. Proclamations of policy towards them, 
however, bore abundant fruit in protests from both sides — sixteen from Ger- 
many and twenty-five from Great Britain according to the author’s account. 
In other words, Holland was damned if she did and damned if she didn’t. 
The belligerents insisted on judging what Holland should do; and although it 
may be set down to Holland’s credit that she gave in to their demands in 
very few instances, for all their pains the Dutch in the end suffered the loss 
of their import and export trade and their merchant fleet. To add salt to 
the wound one British note expressed surprise “that there should be asso- 
ciated with the name of The Hague so many peculiar and unsound views of 
international law as had been adopted or invented by the Dutch Govern- 
ment during the war, and this was ‘bound to be a factor for considera- 
tion in deciding upon the meeting place for future international legislative 
conferences.’ ” 

Tabulating the occasions on which the belligerents were called to task for 
violating Holland’s neutral rights, the reviewer finds that seventeen protests 
went to Great Britain and eleven to Germany, generally without avail, al- 
though both belligerents did pay for losses due to bombing, mines, and tor- 
pedoes. On account of her geographical position, Holland, unlike the United 
States, had no choice but to “ wage neutrality” : what chance of safety has 
the more or less innocent bystander when the fighters surfeit themselves 
with reprisals and retaliation by land and sea and air? 

After viewing the plight of Holland and other neutrals in the recent war 
and after noting what mockery the Great Powers made of “ the laws of war,” 
can anyone still be imbued with the sanctity of that branch of international 
law? Has not Professor Vandenbosch simply erected another memorial to 
the utter futility of trying to establish the reign of law in time of war? For 
three hundred years, since Grotius set the fashion, professors have been labori- 
ously and devotedly building up the so-called law of war. The reviewer, 
pleading guilty to the accusation that he is a heretic to such academic ideals, 
begs leave to describe these scholars so long engaged as “an old blind cat 
yeowling on a treadmill.” 

Let us be done with prattle about humanizing and civilizing warfare. Let 
us stop insulting the words “law” and “war” by forcing them together. 
Have we not learned that professional politicians and practical warriors will 
always employ the methods and means which the great law of necessity dic- 
tates and that they will be graciously humane to neutrals and opponents only 
when they can afford to be? Let the professors forsake the hopeless task of 
trying to cramp the war god’s style and turn their gifts and energies to the 
solution of the problems of peace. That way lies at present the only hope 
for an improved international community. 

Even Professor Vandenbosch, after helping to swell the torrential flood of 
proposals for better war law, suggests that perhaps, after all, the hope of 
mankind lies in the League of Nations as an international organization to 
maintain peace, using the blockade and boycott against the state that starts 
a war, thus tending to eliminate neutrality altogether. Indeed, the author 
cannot refrain from a frank confession in his last six lines that the League 
of Nations’ experiment and the recent development of the procedural side of 
international law deserve to be given time to develop as the most hopeful 
alternative to a code of war law. He is quite right: the substitution of law 
for force throughout the world is the greatest enterprise for human better- 
ment ever presented to the mind of man. 

J. VAN DER ZEE. 

State University of Iowa. 
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Law, Lire, AND Letrers. By the Earl of Birkenhead. New York: George H. 
Doran Co. 1927. Two volumes. pp. 296, 326. 


There is a theory that a Lord Chancellor so far embodies everything excel- 
lent in the law that his office or even his having held that office should be in- 
compatible with too facile a pen. Lord Brougham and Lord Birkenhead are 
two notable exceptions in practice. They form a class by themselves, although 
if quantity of words be the test it is a class for which Lord Eldon and Lord 
Campbell may have qualified. But Lord Eldon’s writings are his judgments, 
and Lord Campbell’s Lives of the Lord Chancellors, though “ adding a new 
terror to death,” functioned only in their limited field. Lord Brougham and 
Lord Birkenhead acknowledge no limit of speed, quantity, or field. It is true 
that the latter has agreed that while he is Secretary of State for India he will 
cancel his newspaper contracts and confine himself to books. But even with 
that limitation, if he shall equal Lord Brougham in years of life, he will cer- 
tainly greatly excel him (or shall we say exceed him?) in the written word. 

Here we have two volumes of collected papers increasing the already large 
number of published works by this prolific author. The first and most notable 
thing which strikes the mind of the critical reader is the special style or 
diction —the journalese and the English skilfully combined to apply the 
happy dispatch to the subject or, when the author is tilting, to his adversary. 
The form of speech principally employed to this end is the superlative. In 
American trade there was once a tradition that the sample should be above the 
mass, and on Main Street and in the Bowery before the application of pure 
food principles to advertising there used to be signs praising shoes as “ sample 
shoes.” Lord Birkenhead’s swans are all sample swans. Even when he men- 
tions his own achievements, no bird ever cackles. A fair minded critic would 
not wish to say that without balancing it — we are dealing with the work of 
a man of great ability and, in this reviewer’s opinion, most of its admissions of 
greatness are fully justified. But to recur to examples of the superlative, 
King Edward the Seventh is held up by this ennobled Mr. Smith as the best 
of sample goods — the “ Constitutional Monarch who most completely an- 
swers to the type of the wise King.” And the rapier, playing delightfully, 
pricks “ Margot Asquith” deep at all the points where she would wish to 
consider herself invulnerable. Lord Birkenhead must have chuckled with his 
tongue in his cheek when the only superlative praise in his review of her 
book was his tribute to her “ indestructible youth.” But her censure upon his 
Glasgow rectorship address and confession of faith had struck home and 
caused some smart. His reply is a jibe that “she never understood high 
politics.” That again was an error of speaking too much in the superlative. 
Sir Joseph Porter would have said “ hardly ever.” 

And Lord Birkenhead’s substance would be more convincing if he had 
avoided the feature which is criticized in his form, especially if he had done 
it by giving some account of the cases the lawyer lost or the occasions upon 
which the politician was wrong. Mr. G. K. Chesterton has written some 
rather well known verses, which review and comment upon our author’s 
speech about the Welsh Disestablishment Bill and which may be referred to 
with amusement. The bar and students of the law could learn much from a 
good account of the Sir John Scott will case. That was in part a tilt between 
opposing counsel Smith and Carson and in part a test of wits between 
“F. E.” and his principal adverse witness, Lady Sackville. And Sir F. E. 
Smith’s defeat cannot be accounted for entirely by the greater merits of his 
opponent’s case. Then, there is a passage in the history of Antwerp during 
the first German advance, which might be added to qualify Lord Birkenhead’s 
admissions that he is almost the perfect politician. 

His career and his style both tempt one to a review broader than the book 
under immediate consideration. Per contra the book tempts one to read his 
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other works. And anyone who will read not only the book now under review, 
but also enough more to complete the understanding of this glittering per- 
sonality, will be glad that he has yielded to such temptation. The adjective is 
of Lord Birkenhead’s own choosing. In that same Glasgow address he chose 
it to be a sort of plume for his admirable knight errantry. But one feels 
rather pity when such an expert in jousting places his lance at the service of 
the low side of political hack writing. He is too big a man to write bunk and 
it is bunk or worse to say, as he does in the book under review, that “a febrile 
and hysterical minority of our population is inclined to take its orders from 
the decaying and blood sodden system of Moscow.” 

Justice compels an ending upon a different note. This is the real hero who 
has used his mace to demolish that legendary monster called the rule in 
Shelley’s case. It lives no more in the England where “ Lord Birkenhead’s 
Act ” has earned the profound gratitude of all interested in the English law 
of real property. 

RIcHARD W. HALE. 

Boston, Massachusetts. 





SOURCES OF THE CONSTITUTION OF THE UNITED States. By C. Ellis Stevens. 
New York: Macmillan Co. 1927. pp. xx, 313. 


This is a reissue, without revision, of the second edition of the late C. Ellis 
Stevens’ work on the sources of the American Constitution, published by the 
Macmillan Company in 1894. Though the author greatly over-rated the in- 
fluence of the eighteenth century English constitution upon the members of 
the federal convention, his book, as a serious and scholarly study of an im- 
portant historical subject, deserved the very considerable attention that it re- 
ceived a generation ago. It is questionable, however, whether it was desirable 
to reprint it without reference to the many writings on subjects with which it 
dealt that have appeared during the last quarter century; and the assertion in 
the publishers’ announcement that since its original publication “no other 
work has appeared to challenge its unique position ” is certainly unjustifiable 
and misleading. 

R. L. SCHUYLER. 

Columbia University. 





La “Common Law” DANGLETERRE. By Marc Ancel. Paris: Librarie 
Arthur Rousseau. 1927. pp. 224. 


This essay is the eighth to appear in the Collection d'Etudes . . . de Droit 
Etranger, de Droit Comparé, et de Droit International under the general 
editorship of Professor Levy-Ullmann. The author has studied under eminent 
teachers in Paris and London, and has undertaken an explanation of the com- 
mon law, based on his own observation of its working. Necessarily, the 
greater part of this explanation has to take the form of history, both of law 
and equity, succeeded by chapters on decision, legislation, custom, and, finally, 
the expansion of the common law. The historical portion is a capable survey 
in general terms of some of the great lines of legal development, written in 
a bright and interesting manner. 

THEODORE F. T. PLUCKNETT. 

Harvard Law School. 





